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CALIFORNIA CASES, 



AFFIRMED, OVERRULED, MODIFIED, COMMENTED UPON, OR ALTERED BY 

ST^OrUTORY ENACTMENT. 
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a 



Abell V. Calderwood, 4 Cal. 90, affirmed in Lee v/Eya!i3^ 8 Cal. 433, 
that an unwritten contract for the sale of land is A'oid Jby the 
statute of frauds; explained in Halleck v. Guy, 9 CJai. I9^y &s 
not referring to sales made by order of probate courts; and 
restricted m Arguello v. Edinger, 10 Cal. 158, to cases where no 
part performance of the contract is shown, and to facts of the 
origbal case alone. 

Adams v. City of Oakland, 8 Cal. 510, affirmed in Wing. v. Owen, 9 
Cal. 24-7, requiring a statement on motion for a new trial to be 
filed in statute time. 

Adams v. Grorham, 6 Cal. 68, affirmed in Goodwin v. Scannell, 6 Cal. 
543, as to segregation of goods in a warehouse under the statute 
of frauds. 

Adams v. Hackett, 7 Cal. 187, affirmed in Adams v. Woods, 8 Cal. 
158 ; in Naglee v. Minturn, 8 Cal. 544 ; in Adams v. Woods, 9 
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Cal. 26, as to the right to seize the assets of an insolvent copart- 
nership before dissolution by a decree of the court ; affirmed in 
Piercy v. Sabin, 10 Cal. 28, as to the simplicity of our code ; 
and limited in Grandall v. Blen, April T. 1859, as to sale of a 
chose in action on execution. 

Adams v. Haskell, 6 Cal. 113, 475, referred to in Yuba county v. 
Adams, 7 Cal. 37 ; in Adams y. Hackett, 7 Cal. 204, as deciding 
that money in the hands of a receiver cannot be attached ; 

referred to in Adams v. Woods, 8.Cal; 158 ; in Naglee v. Min- 

• • • • 

turn, 8 Cal. 544, as deciding. thjtft/e.celvers cannot refuse to pay 
over moneys in their b^^VJiUeging the same is attached. 



.• • • • • 

• • • • . • • 

• • • . 

• • • 



Adams v. Wj&pfls,*8 Cal. 152, referred to in Ludlum v. Fourth Dis- 
tricfcCpSaKljj'y Cal. 13 ; in Adams v. Woods, 9 Cal. 25; and in 
• •I.%lfaglee v. Lyman, January T. 1860, as deciding that creditors 
••. • may intervene in the distribution of assets of an insolvent copart- 
nership to enforce their liens. 

Adams v. Woods, 9 Cal. 24, referred to in Ludlum v. Fourth District 
Court, 9 Cal. 12, as deciding that creditors of an insolvent copart- 
nership may intervene in the distribution of assets to enforce their 
liens. 

Ah Thaie v. Quan Wan, 3 Cal. 216, affirmed in Prader v. Gwin, July 
T. 1859, relative to counsel fee as damages in an undertaking on 
remedial process. 

Aiken v. Quartz Rock Mariposa G. M. Co., 6 Cal. 186, affirmed in 
O'Brien v. Shaw's Flat & Tuolumne Canal Co., 10 Cal. 344, as 
to service of summons on a corporation. 
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Alvarez v. Brannan, 7 Cal. 503, affirmed in Taaffe v. Josephson, 7 
Cal. 355 ; and in Seligman y. Kalkman, 8 Gal. 215, that whether 
a party knew a material fact to he false or not, if it were false, is 
immaterial ; and in Dunn v. Tozer, 10 Cal. 170, that a defect of 
parties must be taken advantage of by demurrer. 

Andrews v. Mokelumne Hill Co., 7 Cal. 83Q, affirmed in Dunn v. 
Tozer, 10 Cal. 170, that a defect of parties must be taken advan- 
tage of by demurrer. 

Anthony v. Dunlap, 8 Cal. 26, affirmed in Uhlfelder v. Levy, 9 Cal. 
614, as to the comity of courts, and the right to enjoin each other's 
proceedings. 

Anthony v. Wessel, 9 Cal. 103, 294, affirmed in Reynolds v. Harris, 
Jan. T. 1860, relative to the equities derived from a sheriff 's 
deed under an execution sale. 

Arguello v. Edinger, 10 Cal. 150, referred to in Pierce v. Robinson, 
April T. 1859, as to parol evidence to state the purpose of a 
contract. 

Armstrong v. Hayward, 6 Cal. 183, affirmed in Griffith v. Grogan, 12 
Cal. 324, as to the release of one joint debtor. 

Averill v. Steamer Hartford, 2 Cal. 308, affirmed in Taylor v. Steamer 
Columbia, 5 Cal. 272, that the state courts have admiralty juris- 
diction ; in Meiggs v. Scannell, 7 Cal. 408 ; and in Fisher v. 
White, 8 Cal. 422, as to the service of process by statute being 
equivalent to an actual seizure of the vessel. 
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Bagley v. Eaton, 10 Cal. 126, affirmed in Fallon v. Dougherty, 12 
Cal. 105 ; and in Landis v. Turner, Jan. T. 1860, that plaintiflF's 
affidavit should set forth a search for the lost instrument. 



Bagley v. McMickle, 9 Cal. 430, affirmed in Bagley v. Eaton, 10 
Cal. 148, that the cause of the destruction of an instrument is 
the controlling fact to allow secondary evidence thereof. 

Bailey v. New World, 2 Cal. 370, affirmed in Goodwin v. Garr, 8 Cal. 
617, that possession is prima facie evidence of ownership. 

Baker v. Bartol, 6 Cal. 483, referred to in Riddle v. Baker, April T. 
1869, mthout comment. 

Baker v. Bartol, 7 Cal. 551, referred to in Riddell v. Baker, April 
T. 1859, without comment. 

Baldwin v. Bennett, 4 Cal. 392, affirmed in Coffee v. Meiggs, 9 Cal. 
364, that the price agreed to be paid is the measure of damages 
for obstructing the fulfillment of a contract. 

Baldwin v. Kramer, 2 Cal. 582, explained in Lurvey v. Wells, 4 Cal. 
106, that a motion for a new trial stays the operation of a judg- 
ment ; and affirmed in Carpentier v. Hart, 5 Cal. 407, that a 
judgment cannot be set aside after the adjournment of a term. 

Barrett v. Tewksbury, April T. 1860, affirmed m Reynolds v. Law- 
rencp, April T. 1860, relative to the necessity in a statement on 
appeal of setting forth the grounds of error. 
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Bartlett v. Hogden, 3 Cal. 55, affirmed in Brooks v. Lyon, 3 Cal. 
114, as to newly discovered evidence. 

Bear River Co. v. York Mining Co., 8 Cal. 327, affirmed in Hill v. 
King, 8 Cal. 339 ; and in Mokelumne Hill Co. v. Woodbury, 10 
Cal. 187, as to appropriation of water in the mines. 

Beard v. Knox, 5 Cal. 252, referred to in Guttman v. Scannell, 7 
Cal. 459 ; in Smith v. Smith, 12 Cal. 225, and in Scott v. Ward, 
April T. 1859, as to rights of the wife in common property. 

Beckett v. Selover, 7 Cal. 215, affirmed in Haynes v. Meeks, 10 Cal. 
118, as to the jurisdiction necessary to give an administration of 
an estate ; and in Rogers v. Hoberlein, 11 Cal. 128, that letters 
of administration must be issued to a public administrator ; but 
this last provision has been abrogated, except in the counties of 
San Francisco and Sacramento by the statute of 1860, p. 105. 

Belloc V. Rogers, 9 Cal. 123, affirmed in McMillan v. Richards, 9 Cal. 
410, as to the defeasance of a mortgage ; and in Hentsch v. Por- 
ter, 10 Cal. 559, that district courts have jurisdiction of mort- 
gages against estates of deceased persons. 

Bennett v. Solomon, 6 Cal. 134, affirmed in Shaver v. Bear River and 
Auburn W. & M. Co., 10 Cal. 402, that an assignment of a 
mortgage may be proven by parol evidence. 

Bennett v, Taylor, 5 Cal. 502, affirmed in Phelan v. Olney, 6 Cal. 
483 ; in McMillan v. Richards, 9 Cal. 410, that a mortgage is a 
mere incident to the debt. 
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Bequette v. Caulfield, 4 Cal. 278, aflSrmed in Bird v. Lisbros, 9 Cal. 
5, that possession gives a right of action against a trespasser ; 
and in Gregory v. Haynes, July T. 1859, that a trespasser can- 
not set up title in a third person. 

Bernard v. MuUot, 1 Cal. 368, referred to in Piercy v. Sabm, 10 Cal. 
80, that new matter must be set up in the answer. 

Bidleman v. Kewen, 2 Cal. 248, referred to in People v. Lafarge, 3 
Cal. 134 ; and in Robb v. Robb, 6 Cal. 22, as to the power of the 
court to set aside a judgment after the term is adjourned. 

Bigelow V. Gove, 7 Cal. 133, explained in Weaver v. Conger, 10 Cal. 
237, that the complaint prayed for too general an equitable 
remedy. 

Billings V. Billings, 2 Cal. 107, explained in Smith v. Morse, 2 Cal. 
541, as to the right of appellate courts to interfere with verdicts 
of fraud; and affirmed in Chenery v. Palmer, 6 Cal. 122, as to 
questions of fraud in law. 

Billings V. Hall, 7 Cal. 1, affirmed in Ex parte Newman, 9 Cal. 509, 
as to the construction of sec. 1, art. 1, of tte state constitution. 

Billings V. Harvey, 6 Cal. 381, affirmed in Billings v. Hall, 7 Cal. 3, 
as to the implied repeal of the limitation act of 1850. 

Billings V. Morrow, 7 Cal. 171, affirmed in Davidson v. Dallas, 8 Cal. 
244 ; and in Dupont v. Wertheman, 10 Cal. 367, as to ratification 
of acts of agent by principal. 
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Sird v. DennisoD, 7 Gal. 297, affinned in Ellis v. Jeans, 7 Gal. 416, 
that a deed is not evidence of possession ; in Bryan v. Ramirez, 
8 Gal. 467, the equity of a party to land will be protected ; in 
Bird y. Lisbros, 9 Gal. 6, and in Partridge v. McEmney, 10 
Gal. 184, that adverse possession by another is notice of title. 

Bird V. Lisbros, 9 Gal. 1, aflSrmed in Piercy v. Sabm, 10 Gal. 30, that 
possession in a third party cannot be set up in ejectment by defend- 
ant; in Partridge v. McKinney, 10 Gal. 183, as to the presump- 
tion of abandonment of real estate. 

Birrell v. Shie, 9 Gal. 104, affirmed in Swift v. Kraemer, April T. 
1859, relative to the mortgage on a homestead, but abrogated 
by the statute of 1860, p. 311. 

Boggs V. Merced Mining Go., Oct. T. 1859, affirmed in Henshaw v. 
Glark, Oct. T. 1859, relative to mineral lands in this state. 

Boles V. Weifenback, Jan. T. 1860, affirmed in Boles v. Gohen, Jan. 
T. 1860, relative to the necessary allegations in ejectment. 

Bottomly v. " Grace Ghurch," 2 Gal. 90, affirmed in Houghton v. 
Blake, 5 Gal. 240, that materials must be used in the construc- 
tion of the building to enforce a mechanic's lien, but abrogated 
by the statute of 1856, 203. 

Brannan v. Mesick, 10 Gal. 95, referred to in Tewksbury v. Provizzo, 
12 Gal. 25, as to the condition precedent of a contract. 

Bray v. Redman, 6 Gal. 287, affirmed in People v. Harris, 9 Gal. 
573, that a justice may waive payment of his fees on an appeal. 
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Brock V. Bruce, 5 Cal. 279, aflSrmed in Williams v. Walton, 9 Cal. 
146, as to the jurisdiction of the county court. 

Brown v. Covillaud, 6 Cal. 666, aflSrmed in Green v. Covillaud, 10 
Gal. 322, as to contracts to give good and suflScient deeds for 
land ; and explained in Farley v. Vaughn, 11 .Cal. 237, that the 
delay in complying with payment will waive the right to a deed. 

Brown v. Graves, 2 Cal. 118, aflSrmed in Smith v. Phelps, 2 Cal. 120, 
that the supreme court will not review facts unless a new trial is 
had ; and explained in Brown v. ToUes, 7 Cal. 399, to refer only 
to facts in the case and not to law. 

Bryan v. Berry, 6 Cal. 394, aflSrmed in Sayre v. Nichols, 7 Cal. 538 ; 
and in Kritzer v. Mills, 9 Cal. 23, that one who signs as surety 
does not mean to bind himself as principal, and overruled in Aud 
V. Magruder, 10 Cal. 289, on this point; and aflSrmed in Ex parte 
Newman, 9 Cal. 505, relative to the law of decisions. 

Bryan v. Berry, 8 Cal. 130, afl&med in Cunningham v. Hopkins, 8 
Cal. 33, and in Hastings v. Halleck, 11 Cal. 31, that a new 
undertaking on appeal may be filed when the former was insuflS- 
cient ; and in Franklin v. Reiner, 8 Cal. 340, that the transcript 
must show that the undertaking on appeal was given. 

Bryan v. Ramirez, 8 Cal. 461, aflSrmed in Henderson v. Grewell, 8 
Cal. 584, as to the fact of acknowledgment of a deed, but abro- 
gated by the statutes of 1860, pp. 179, 357. 

Bryant v. Mead, 1 Cal. 441, doubted in Haight v. Joyce, 2 Cal. 66, 
but aflSrmed in Gahan v. Neville, 2 Cal. 81, and in Carrier v. 
Brannan, 3 Cal. 329, as to recovery at law of gaming contracts. 
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• 

Buchanan's Estate, 8 Cal. 507, affirmed in Smith y. Smith, 12 Cal. 
225, and .Scott v. Ward, April T. 1859, as to common property. 

Burdge v. Underwood, 6 Cal. 45, affirmed in Weimer v. Lowery, 11 
Gal. 112, as to possession of mining lands. 

Burgoyne v. Supervisors of San Francisco, 5 Cal. 9, affirmed in Exline 
V. Smith, 5 Cal. 113 ; Dickey v. Hurlbut, 5 Cal. 344 ; Thomp- 
son V. Williams, 6 Cal. 89 ; People v. Town of Nevada, 6 Cal. 
144 ; Tuolumne county v. Stanislaus county, 6 Cal. 442 ; Phelan 
V. San Francisco, 6 Cal. 540 ; and in People v. Bircham, 12 Cal. 
55, that courts have no legislative jurisdiction ; and in People v. 
Applegate, 5 Cal. 295, that courts of sessions have no appellate 
jurisdiction. 



Burt V. Scrantom, 1 Cal. '416: The code of April 29, 1851, extended 
the time to answer in the state and without the county to forty 
days. 

Cahoon v. Levy, 4 Cal. 243, 6 Cal. 295, referred to in same case, 10 
Cal. 216, as being more fully presented to the court, and affirmed 
in Brennan v. Marsh, 10 Cal. 435, without comment, relative to 
garnishment. 

California Steam Nav. Co. v. Wright, 6 Cal. 258, affirmed in Nash v. 
Hermosilla, 9 Cal. 587, and in Fisk v. Fowler, 10 Cal. 517, as 
to liquidated damages for breach of a contract. 

Call V. Hastings, 3 Cal. 179, affirmied in Chamberlain v. Bell, 7 Cal. 
294 ; Bird v. Dennison, 7 Cal. 304, and in Staffijrd v. lick, 7 
Cal. 487, as to constructive notice of registration of conveyances. 
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Carpentier v. Hart, 6 Cal. 406, affirmed in Shaw v. McGregor, 8 Cal. 
521, that courts cannot open a judgment after adjournment of 
the term. 

Carr v. Caldwell, 10 Cal. 880, affirmed in Swift v. Kraemer, April T. 
1859, relative to the mortgage on a homestead, but abrogated by 
the statute of 1860, p. 311. 

Cary v. Ticc, 6 Cal. 625, affirmed in Rix v. McHenry, 7 Cal. 91 ; in 
Benedict v. Bunnell, 7 Cal. 246, and in Pfeiffer v. BJiein, July 
T. 1859, as to the domicil of the wife to acquire a homestead, 
but abrogated by the statute of 1860, p. 311. 

Castro V. Castro, 6 Cal. 158, affirmed in Grimes' Estate v. Norris, 6 
Cal. 625 ; and in Tevis v. Pitcher, 10 Cal. 477, that a will is a 
conveyance unless the statute othennse provides. 

Castro V. Gill, 5 Cal. 40, affirmed in Merced Mining Co. v. Fremont, 
7 Cal. 319, that possession is prima facie evidence of title, and 
in Stanly v. Green, 12 Cal. 166, that a conveyance should con- 
tain a sufficient description, 

Caulfield v. Hudson, 3 Cal. 389, affirmed in People v. Peralta, 3 Cal. 
379 ; Reed v. McCormick, 4 Cal. 342 ; Townsend v. Brooks, 5 
Cal. 52 ; and in People v. Fowler, 9 Cal. 86, that district courts 
have no appellate jurisdiction ; referred to in Parsons v. Tuol- 
umne County Water Co., 5 Cal. 43 ; and in People v. Hester, 6 
Cal. 681, as to the jurisdiction of the various courts ; in People v. 
Applegate, 5 Cal. 295, that the court of sessions has no appellate 
jurisdiction ; and in Zander v. Coe, 5 Cal. 230, that the district 
courts have exclusive original jurisdiction over two hundred dollars. 
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Cheever y. Hays, 3 Gal. 471, affirmed in Cohen v. Barrett, 5 Gal. 
210, 213 ; Groschen v. Page, 6 Gal. 139 ; McAllister v. Strode, 
7 Gal. 430 ; Judson v. Atwill, 9 Gal. 478 ; Dana v. Stanfords, 
10 Gal. 277 ; and in Naglee v. Lyman, Jan. T. 1860, as to vol- 
untary assignments. 

Ghenery v. Palmer, 5 Gal. 131, affirmed in Thomburgh v. Hand, 7 
Gal. 567, that defendant could cross-examine plaintiff's witness 
as to the kind of possession relied on. 

Ghipman v. Hibbard, 8 Gal. 268, referred to in Pixley v. Huggins, 
Jan. T. 1860, as not applicable to cases on injunctions. 

Gity of Marysville v. Buchanan, 3 Gal. 212, affirmed in McMillan v. 
Bichards, 12 Gal. 468, as to the filing of a remittitur and issuing 
execution. 

Gity of San Francisco v. Hazen, 5 Gal. 169, affirmed in Holland v. 
Gity of San Francisco, 7 Gal. 375, 380, relative to the defect of 
an ordinance passed for the sale of city lands. 

Gity of San Francisco v. Scott, 4 Gal. 114, affirmed in McGauley v. 
Weller, 12 Gal. 528 ; and in Bensley v. Mountain Lake Water 
Go., April T. 1859, that compensation must be made for private 
property. 

Glark v. Perry, 5 Gal. 58, affirmed in Belloc v. Rogers, 9 Gal. 129 ; 
and in Deck v. Gherke, 12 Gal. 438, as to the jurisdiction of the 
probate courts. 
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Clary v. Hoagland, 5 Cal. 476, referred to in same case 6 Cal. 687 ; 
and in Davidson v. Dallas, Jan. T. 1860, that a judgment in a 
case is the law of that case ; in Coulter v. Stark, 7 Cal. 245, that 
the district court has no appellate jurisdiction. 

Clary y. Hoagland, 6 Cal. 685, referred to m Hastings y. Halleck, 
April T. 1859 ; and in Dayidson y. Dallas, Jan. T. 1860, as to 
reviewing the law of a case on appeal the second time. 

Clay y. Walton, 9 CaJ. 328, aflSrmed in Ellison v. Jackson Water Co., 
12 Cal. 553, as to the consideration of paying another's debt. 

Clayton y. West, 2 Cal. 381, aflSrmed in Morgan y. Hugg, 5 Cal. 410, 
that errors which are immaterial will be disregarded on appeal. 

CoflSnberry y. Horrill, 5 Cal. 493, affirmed m Peabody y. Phelps, 7 
Cal. 53, that a judgment entered in vacation is void. 

Cohas y. Raisin, 3 Cal. 443, affirmed in Touchard v. Touchard, 5 Cal. 
307 ; Scale y. MitcheU, 5 Cal. 402 ; Dewey y. Lambier, 7 Cal. 
348 ; and in Welch v. Sullivan, 8 Cal. 200, as to Spanish grants 
in San Francisco. 

Cohen v. Barrett, 5 Cal. 195, aflSrmed in Meyer v. Kohlinan, 8 Cal. 
47, that an application in insolvency must be strictly pursued. 

Conalley v. Peck, 3 Cal. 75, referred to in same case, 6 Cal. 353, as 
being remanded for further proof. 

Conant v. Conant, 10 Cal. 249, affirmed in Hildreth v. Gwindon, April 
T. 1859, as to the jurisdiction of appeal to the supreme court. 
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Conger v. Weaver, 6 Cal. 548, affirmed in Merced Mining Co. v. Fre- 
mont, 7 Cal. 827 ; and in Hill v. King, 8 Cal. 838, that rested 
rights cannot be impaired ; in Thompson y. Lee, that notice of 
evidence of possession is only one act to be considered with others. 

Connolly v. Goodwin, 5 Cal. 220, affirmed in Hastings v. Vaughn, 5 
Cal. 818, that an impression on paper with a pen is a seal. 

Conrad v. lindley, 2 Cal. 178, affirmed in Jamson v. Quivey, 5 Cal. 
491, that courts must give or refuse instructions. 

Cook V. McChristian, 4 Cal. 32, affirmed in Taylor v. Hargous, 4 Cal. 
272 ; that a specific act is necessary to' indicate the selection of a 
homestead; in Poole v. Gerrard, 6 Cal. 78, that husband and 
wife must assent to conveyance ; in Reynolds v. Pixley, 6 Cal. 
167 ; Dorsey v. McFarland, 7 Cal. 845 ; Stafford v. Lick, 7 Cal. 
490 ; and in Harper v. Forbes, Jan. T. 1860, that residence is 
the test of dediieation of a homestead; in Holden v. Pinney, 6 
Cal. 285, as reconciling imperfections in the homestead law; and 
in Moss V. Warner, 10 Cal. 297, that the act is retrospective in 

• 

its operation, but abrogated by the statute of 1860, p. 311. 

Covillaud V. Tanner, 7 Cal. 88, affirmed in Letter v. Putney, 7 Cal. 
428, that objections to evidence must be taken in the court below ; 
and in Kiler v. Eamball, 10 Cal. 268, and Martin v. Travers, 12 
Cal. 245, that objections to evidence must be pointed out on 
appeal. 

Crandall v. Woods, 6 Cal. 449, affirmed in Leigh v. Lidependent 
Ditch Co., 8 Cal. 828 ; and in Partridge v. McKinney, 10 Cal. 
188, as to diversion of water courses. 
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Crane y. Brannan, S Gal. 192, affirmed in Alderson y. Bell, 9 Gal. 
321 ; and in Montgomery y. Tutt, 12 Gal. 317, that a presump- 
tion exists in fayor of the jurisdiction of the court. 

Curtis y. Richards, 9 Gal. 33, affirmed in Tissot y. Darling, 9 Gal. 
285; and in City of Sacramento y. Duulap, Oct. T. 1859, that 
an undertaking on appeal need not be signed by appellant ; in 
Gas Go. y. City of San Francisco, 9 Gal. 473, and McCormick 
y. Bailey, 10 Gal. 232, as to controyerting allegations in a veri- 
fied complaint. 

Dabovich y. Emeric, 7 Gal. 209, referred to in same case, 12 Gal. 178, 
as being remanded tp amend the complaint. 

Dana y. Stanfords, 10 Gal. 269, affirmed in Randall y. Buffington, 10 
Gal. 494 ; WeUmgton y. Sedgwick, 12 Gal. 474, and in Glad- 
win y. Gladwin, April T. 1859, as to preference of creditors. 

Daumiel y. Gorham, 6 Gal. 43, affirmed in Taylor y. Seymour, 6 Gal. 
514, that in replevin against an officer he is entitled to a demand ; 
explained in Wellington y. Sedgwick, 12 Gal. 476, and in Paige 
y. O'Neal, 12 Gal. 495, as to segregation of goods in a warehouse. 

Davidson v. Dallas, 8 Gal. 227, referred to in same case, Jan. T. 1860, 
as having been carefoUy and correctly reported. 

De Barry v. Lambert, 10 Gal. 503, affirmed in Baker v. Baker, 10 
Gal. 528, that interlocutory orders can be reviewed on appeal. 

Deck v. Gherke, 6 Gal. 666, affirmed in Ex parte Alderman's Estate, 
April T. 1859, relative to presentation of clsams against an estate. 
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Deidesheimer v. Brown, 8 Cal. 839, affirmed in Gray v. Hawes, 8 
Cal. 569, as to appearance of parties to set aside defective 
summons. 

Dewey v. Bowman, 8 Cal. 145, affirmed in Payne v. Bensley, 8 Cal. 

267, and in Smith v. '49 and '56 Quartz Co., Oct. T. 1859, that 

an assignment of a note carries the mortgage ; in Thompson y. 

' Lee, 8 Cal. 280, as to issues made by a denial in the answer; and 

in Duflf V. Fisher, April T. 1860, relative to jury trials. 

Dewey v. Gray, 2 Cal. 374, affirmed in Gunter v. Laffan, 7 Cal. 592, 
and in Davidson v. Dallas, Jan. T. 1860, that the facts being the 
same, the law of the case is unchanged on appeal the second time. 

Dewey v. Lambier, 7 Cal. 347, referred to in Welch v. Sullivan, 8 
Cal. 201, relative to alcalde titles in San Francisco. 

Dewitt V. Hays, 2 Cal. 463, affirmed in Robinson v. Gaar, 6 Cal. 275, 
that equity cannot relieve from an illegal tax imposed ; but over- 
ruled in Palmer v. Boling, 8 Cal. 388, that the statute of 1857, 
334, making a tax deed prima facie evidence of title, gives the 
right to an equitable remedy. 

Dickey v. Hurlbut, 6 Cal. 343, referred to in People v. Town of 
Nevada, 6 Cal. 144, and in Upham v. Supervisors of Sutter 
county, 8 Cal. 384, as to the legislative powers of the county 

court. 

t 

Dillon V. Byrne, 5 Cal. 455, affirmed in Birrell v. Schie, 9 Cal. 107; 
Carr v. Caldwell, 10 Cal. 385 ; and" in Swift v. Kraemer, April 
T. 1859, as to mortgage on a homestead, but abrogated by the 
statute of 1860, p. 311. 
2 



18 CALIFORNIA CASES. 

Dorsey v. McFarland, 7 Cal. 279, affirmed in Van Reynigom v. 
Revalk, 8 Cal. 76 ; and in Dunn v. Tozer, 10 Cal. 172, as to 
mortgage on a homestead, but abrogated by the statute of 1860, 
p. 811. 

Downer y. Lent, 6 Cal. 94, affirmed in People y. Superyisors Marin 
county, 10 Cal. 845, as to the powers of a legislatiye board to 
perform judicial functions. 

Drake y. Eakin, 10 Cal. 312, affirmed in Tuolumne Water Co. y. 
Columbia and Stanislaus Water Co., 10 Cal. 396, as to examina- 
tion of an adyerse party. 

Drake y. Palmer, 2 Cal. 177, affirmed in Cook y. Stewart, 2 Cal. 263 ; 
and in Hastings y. Uncle Sam, 10 Cal. 341, that the appellate 
court will not disturb an order for a new trial. 

Dunbar y. City of San Francisco, 1 Cal. 355, affirmed in Correas y. 
City of San Francisco, 1 Cal. 452, as to the liability of the city 
for destroying buildings to stop a conflagration. 

Dupont y. Wertheman, 10 Cal. 354, affirmed in Clark y. McElvy, 11 ^ 
Cal. 160, that a bill of sale without a seal does not pass title ; and 
in McDonald y. Bear Eiyer and Auburn W. & M. Co., April T. 
1859, that the court failed to pass on the fact of a deed executed 
by an agent. 

Eddy y. Simpson, 3 Cal. 249, affirmed in Kelly y. Natoma Water Co., 
6 Cal. 108 ; in Hoffinan y. Stone, 7 Cal. 49 ; and in Butte Canal 
and Ditch Co. y. Vaughn, 11 Cal. 151, as to appropriation of 
water courses. 
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Egery v. Buchanan, 5 Gal. 58, affirmed in Johnson v. Gorham, 6 Gal. 
196 ; and m Wflson v. Broder, 10 Gal. 489, as to recovery of 
penalty against sheriflf ; and in Gregory v. Ford, Oct. T. 1859, 
relative to traversing a sheiiflf's return. 

Ellis V. Janes, 7 Gal. 409, affirmed in Walker v. Sedgwick, 8 Gal. 
402 ; and in O'Keiffe v. Gunningham, 9 Oal. 590, defendant is 
estopped from controverting title under which he entered. 

Ellissen v. Halleck, 6 Gal. 886, affirmed in Falkner v. Folsom's Ex- 
ecutors, 6 Gal. 412 ; McGann v. Sierra Go., 7 Gal. 124 ; and in 
Hentsch v. Porter, 10 Gal. 558, that the complaint must aver 
presentation to the proper parties for aflowance ; and in Pierey v. 
Sabin, 10 Gal. 80, in practice stare decisis must be adhered to. 

Emeric v. Tarns, 6 Gal. 155, affirmed in McGann v. Lewis, 9 Gal. 
246, as to interest on a judgment. 

Engols V. Lubeck, 4 Gal. 81, referred to in Uhlfelder v. Levy, 9 Gal. 
615, as to one court enjoining proceedings of another court. 

Evoy V. Tewksbury, 5 Gal. 285, affirmed in Hazeltine v. Larco, 7 Gal. 
84, relative to a guarantee to pay another's debt. 

Ex parte Attorney General, 1 Gal. 85, referred to in People v. Gilles- 
pie, 1 Gal. 848 ; and in Gaulfield v. Hudson, 8 Gal. 890, as to 
the jurisdiction of courts. 

Ex parte Gohen, 6 Gal. 318, affirmed in Ex parte Rowe, 7 Gal. 177, 
that a party cannot be compelled to do a vain act ; and in Low 
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y. Henry, 9 Cal. 552, that the complaint must be filed before 
remedial process can issue. 

Ex parte Holdforth, 1 Cal. 438, affirmed in Ex parte Prader, 6 Cal. 
240, that imprisonment on civil process can onlj be had in cases 
of fraud. 

Ex parte Kyle, 1 Cal. 331, affirmed in Mansfield v. Borland, 2 Cal. 
509 ; and in Russell v. Conway, 11 Cal. 103, as to lien of attor- 
neys on a judgment for costs. 

Ex parte Perkins, 2 Cal. 424, explained in Ex parte Archy, 9 Cal. 
169, as to fugitive slaves. 

Ex parte Rowe, 7 Cal. 175, referred to in Ware v. Robinson, 9 Cal. 
Ill, as to review of orders of contempts on appeal. 

Ferris v. Coover, 10 Cal. 589, affirmed in Manson v. Koppikus, 11 
Cal. 92 ; Morton v. Folger, Jan. T. 1860 ; and in Seward v. 
Mallott, Jan. T. 1860, as to the Sutter title in Sacramento ; and 
in Lachman v. Clark, Oct. T. 1869, relative to the tax titles. 

Fitzgerald v. Gorham, 4 Cal. 289, affirmed in Stewart v. Scannell, 8 
Cal. 83 ; Vance v. Boynton, 8 Cal. 661 ; and in Bacon v. Scan- 
nell, 9 Cal. 273, as to deUvery of goods in a warehouse. 

Fitzgerald v. TJrton, 5 Cal. 308, affirmed in Burdge v. Underwood, 6 
Cal. 46 ; and in Boggs v. Merced Mming Co., Oct. T. 1859, as 
to mining claims. 
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Mint V. Lyon, 4 Cal. 17, referred to in Moore v. McKinley, 5 Cal. 
474, as to implied guaranty of sale by sample. 

Fqlsom v. Root, 1 Cal. 374, affna^d in McFadden v. Jones, 1 Cal. 
453, as to want of statement of facts on appeal. 

Folsom's Ex'r. v. Scott, 6 Cal. 460, affirmed in Macy v. Goodwin, 6 
Cal. 581, as to secondary evidence of lost instruments. 

Fowler v. Smith, 2 Cal. 568, affirmed in Macoleta v. Packard, Oct. 
T. 1859, relative to interest on contracts. 

Frank v. Doane, April T. 1860, affirmed in Green v. Doane, April T. 
1860, relative to the abandonment of a motion for a new trial. 

Franklin v. Reiner, 8 Cal. 340, affirmed in WMpley v. Mills, 9 Cal. 
641 ; Hastings v. Halleck, 10 Cal. 31, and in Hildreth v. Gwin- 
don, 10 Cal. 491, relative to notice and undertaking on appeal. 

Gallagher v. Delaney, 10 Cal. 410, explained in Thornton v. Borland, 
12 Cal. 440 ; and in Smith v. Yreka Water Co., Oct. T. 1859, 
that it lays down no general rule. 

Gardner v. Perkins, 9 Cal. 553, affirmed in Burnett v. Whitesides, 
April T. 1859, that where an answer denies the equities of a 
complaint, the injunction should be dissolved. 

Gamer v. Marshall, 9 Cal. 268, affirmed in Hentsch v. Porter, 10 
Cal. 559, as to defective allegations; and in Burke v. Table 
Mountain W. Co. v. Lafarge, 12 Cal. 409, relative to possession. 
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Gas Company v. City of San Francisco, 9 Cal. 453, affirmed in Hunt 
V. City of San Francisco, 11 Cal. 268 ; in Ord v. Uncle Sam, 
April T. 1859, and in Noe v. Card, Jan. T. 1860, relative to 
verification bya c orporation. >^ ^ ^ ^^ 

Gaskill V. Trainer, 3 Cal. 334, affirmed in Chipman v. Emeric, 3 Cal. 
283 ; and in Gaskill v. Moore, 4 Cal. 234, that non-payment of 
rent works a forfeiture of the lease. 

Crates V. Buckingham, 4 Cal. 286, affirmed in Ritter v. Mason, 11 
Cal. 214; and in Moore v. Semple, 11 Cal. 361, that a statement 
should contain requisite papers on appeal. 

Gates V. Eieff, 7 Cal. 124, affirmed in Marius v. Bicknell, 10 Cal. 
224; and in Weaver v. Conger, 10 Cal. 237,. that a misjoinder 
of parties must be urged on demurrer. 

Gates V. Nash, 6 Cal. 192, affirmed in Turner v. McBhaney, 8 Cal. 
579, that a party cannot testify for his co-defendant or co-plaintiff. 

Gavin v. Annan, 2 Cal. 494, affirmed in Piercy v. Sabin, 10 Cal. 30, 
that a general denial makes a general issue. 

Gee V. Moore, Oct. T. 1859, affirmed in Guiod v. Gourdon, Jan. T. 
1860, relative to abandonment of homestead, but abrogated by 
the statutes of 1860, p. 311. 

Gerke v. Califomia Steam Nav. Co., 9 Cal. 251, affirmed in Garfield 
V. Knight's Ferry and Table Mountain W. Co., July T. 1859, 
as to the admissions of an agent to bind the principal ; and in 
Algier v. Steamer Maria, Oct. T. 1859, relative to the liability 
of vessels for fire on the banks of a river. 
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Gilman v. Contra Costa county, 5 Cal. 426, affirmed in Placer county 
' y. Astin, 8 Cal. 815, that a county may sue and be sued. 

Gilman v. Contra Costa county, 8 Cal. 52, affirmed in Emeric v. Gil- 
man, 10 CaL 410, that a creditor of a county must look to a 
county; also, in the same case, 10 Cal. 508, affirmed without 
comment. 

Godeffi^y v. Caldwell, 2 Cal. 489, affirmed in McACllan v. Richards, 
9 Cal. 409, that a mortgage is a mere security for a debt. 

Godwm V. Stebbins, 2 Cal. 103, refeired to in Payne v. Dewey, 5 
Cal. 312, and stated to be incorrectly reported. 

Gonzales v. Huntley, 1 Cal. 32, affirmed in Palmer y. Brown, 1 Cal. 
42, that a regular judgment will be affirmed ; and explained in 
Ringgold y. Hayen, 1 Cal. 116, as being commonly, though not 
uniyersally, correct. 

Gordon y. Ross, 2 Cal. 156, oyerruled in EGldreth y. Gwmdon, April 
T. 1859, as to appeals to the supreme court, where the costs 
added to the judgment amount to two hundred dollars. 

# 

Gt)rdon y. Searing, 8 Cal. 49, affirmed in Bagley y. Eaton, 10 Cal. 
148, as to secondary eyidence of lost instrument. 

Gorham y. Toomy, 9 Cal. 77, referred to in Pixley y. Huggins, Jan. 
T. 1860, as not applicable to cases in injunctions. 

Gouldin y. Buckelew, 4 Cal. 107, affirmed in Ellis y. Janes, 7 Cal. 
415, as to equitable lien for purchase money on land. 
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Grass Valley Quartz Mining Co. y. Stackhouse, 6 Cal. 413, affirmed 
in Bagle J v. Eaton, 10 Cal. 148, that a party himself may testify 
as to loss of original documents. 



Gray v. Eaton, 5 Cal. 448, affirmed in Still v. Saunders, 8 Cal. 286, 
and in DufiF v. Fisher, April T. 1860, relative to granting a new 
trial. 



Gray v. Palmer, 9 CaL 616, affirmed in Lafian v. Naglee, 9 Cal. 678, 
relative to copartnership in ownership of lands. 



Green v. Covillaud, 10 Cal. 317, explained in Farley v. Vaughn, 11 
Cal. 237, that a delay in tender of payment for a contract for a 
deed varies the contract ; and in Gregory v. Ford, Oct. T. 1859, 
that a complainant's equity must be shown in the bill. 



Green v. Wells, 2 Cal. 684, affirmed in Beach v. Covillaud, 4 Cal. 
316 ; Wluting v. Heslep, 4 Cal. 330 ; and in McDonald v. Moun- 
tain Lake Water Co., 4 Oal. 336, relative to parol agreement for 
the sale of lands. 



Greenfield v. Gunnell, 6 Cal. 67, affirmed in Kohlman v. Wright, 6 
Cal. 231, that a want of verification is cured by answer. 



Grimes' Estate v. Norris, 6 Cal. 624, affirmed in Tevis v. Pitcher, 10 
Cal. 477, that a will is a conveyance, unless otherwise regulated 
by statute ; and in Ingoldsby v. Juan, 12 Cal. 579, that the 
statute on wills is not retrospective. 
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Griswold v. Sharpe, 2 Cal. 17, affirmed in Taaflfe v. Rosenthal, 7 Cal. 
618, that a wrongful issaance of an attachment could be inquired 
into on appeal. 

Grogan v. Ruckle, 1 Cal. 158, affirmed on rehearing, 1 Cal. 193 ; 
and in Toungs v. Bell, 4 Cal. 202, that an endorsement need not 
be denied under oath ; in Mateer y. Brown, 1 Cal. 231, that a 
remittitur not being sent to the court below, the appellate court 
has still control of it ; referred to in Piercy v. Sabm, 10 Cal. 30, 
that newinatter must be set up in the answer. 

Gronfier v. Minturn, 5 Cal. 492, explained in Carri^re v. Mintum, 5 
Cal. 435, as to counsel fees for costs on foreclosure of a mortgage. 

Groschen v. Page, 6 Cal. 138, referred to in Dana v, Standfords, 10 
Cal. 277, as to voluntary assignments. 

Gunn V. Bates, 6 Cal. 203, overruled in Ferris v. Coover, 10 Cal. 
621, in accordance with opinion of the United States supreme 
court, as concerns Mexican grants in California. 



Gunter v. Geary, 1 Cal. 462, affirmed in Sacramento Valley R. R. 
Co. V. Moffatt, 7 Cal. 570, that compensation must be made for 
lands held in possession ; and in Castro v. Amesti, July T. 1859, 
as to statement on appeal. 

Gunter v. Laffan, 7 Cal. 588, affirmed in Davidson v. Dallas, Jan. T. 
1860, that the facts being the same, the law of a case remains 
unchanged. 
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Gay V. Franklin, 5 Cal. 416, aflSnned in Emeric v* Tarns, 6 Cal. 156 ; 
and in McCann v. Lewis, 9 Gal. 246, as to interest on judgments. 

Guy y. Ide, 6 Gal. 99, aflSnned in McMillan v. Richards, 9 Cal. 400, 
as to receiver of rents and profits on mortgaged premises sold 
under execution pending redemption. 

* 

Guy y. Middleton, 5 Cal. 392, aflSrmed in Harlan y. Smith, 6 Cal. 
174 ; and in Reynolds y. Lathrop, 7 Cal. 46, as to redemption 
of mortgaged premises sold under execution. 

Haight y. Gay, 8 Cal. 297, aflSrmed in Howland y. Vaughn, 9 Cal. 
52, as to writs of error to supreme court. 

Haight y. Joyce, 2 Cal. 64, aflSrmed in Thome y. Tontz, 4 Cal. 823, 
as to promissory notes in the hands of innocent third parties. 

Hardy y. Hunt, 11 Gal. 343, aflSrmed in Walling y. Miller, Jan. T. 
1860, relatiye to payment of moneys to an oflScer after notice of 
claim by third party. 

Harlan y. Smith, 6 Cal. 173, aflSrmed in McMillan y. Richards, 9 
Cal. 412, as to redemption of mortgaged premises sold under 
execution. 

Harley y. Young, 4 Cal. 284, referred to in Dickinson y. Van Horn, 
9 Cal. 210, as haying been decided before section 339 of the 
code was amended in 1855. 

Harris y. Brown, 1 Cal. 98, aflSrmed in Hoen y. Simmons, 1 Cal. 121, 
that 1^ yerbal contract for the sale of land is yoid. 
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Hart V. Moon, 6 Cal. 161, affirmed in Freeman v. Powers, 7 Cal. 105, 
as to jurisdiction of justices of the peace. 

Hastings v. Vaughn, 5 Cal. 816, the statutes of 1860, p. 179, pro- 
vides for correcting a defective acknowledgment, and p. 357 make 
them notice to third persons. 

Hayes v. Bona, 7 Cal. 168, affirmed in Stafford v. Lick, 10 Cal. 17, 
that a verbal contract for the sale of land is void ; and in Stan- 
ley V. Green, 12 Cal. 166, as to the sufficiency of description in 
a conveyance. 

Headley v. Reed, 2 Cal. 322, affirmed in Feabody v. Fhelps, 9 Cal. 
225 ; and in Grayson v. Guild, 4 Cal. 125, as to exceptions to 
the report of a referee. 

Henderson v. Grewell, 8 Cal. 581, abrogated by the statutes of 1860, 
pp. 179, 357, relative to defective ackowledgments. 

Henley v. Hastings, 3 Cal. 34, referred to in Gilman v. Contra Costa 
county, 8 Cal. 57, that a party should appeal from a wrongful 
order, not from an order refusing to vacate that which is wrongful. 

Hensley v. Tarpey, 7 Cal. 288, affirmed in Bagley v. Eaton, 10 Cal. 
147; and in Fallon v. Dougherty, 12 Cal. 105, as to proof of 
lost instruments ; and in Scales v. Scott, April T. 1859, that an 
attachment gives an equitable lien. 

Heslep V. City of San Francisco, 4 Cal. 1, explained in Carsley v. 
lindsay, Oct. T. 1859, that the opinion, as to the order of the 
court being entered by the clerk, is mere dictum. 
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Heyman v. Read, April T. 1869, affirmed in State v. City of San 
Francisco, April T. 1859, without comment. 

Heyneman v. Dannenberg, 6 Cal. 376, affirmed in Walker v. Sedg- 
wick, 8 Cal. 403, that to prove insolvency, an execution need not 
. be returned nulla bona. 

Hickman v. O'Neal, 10 Cal. 292, affirmed in Gift v. Hunsacker, 
April T. 1859, without comment; and in.Chipman v. Bowman, 
Oct. T. 1859, relative to the jurisdiction of the superior court ; 
and in Pixley v. Huggins, Jan. T. 1859, relative to enjoining 
sales under executions. 

Hickox V. Lowe, 10 Cal. 197, referred to in People v. Irwin, Oct. T. 
1859, as being diflFerent in the facts. 



Hicks V. Bell, 3 Cal. 219, affirmed in Stoakes v. Barrett, 5 Cal. 39, 
Irwin V. Philips, 6 Cal. 145 ; Conger v. Weaver, 6 Cal. 567 ; 
Merced Mining Co. v. Fremont, 7 Cal. 324, and in Boggs v. 
Merced Mining Co., Oct. T. 1859, as to appropriations of lands 
for mining purposes. 

Hill V. King, 8 Cal. 336, referred to in Bear River Co. v. York Min- 
ing \Co., 8 Cal. 334, as to the appropriation of water for mining 
purposes. 

Hill V. White, 2 Cal. 306, referred to in Brown v. ToUes, 7 Cal. 399 ; 
and in Hart v. Burnett, 10 Cal. 66, as to the mode of appeal 
from an order granting a new trial. 
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Hoen V. Simmons, 1 Cal. 119, afiErmed in Tohler v. Folsom, 1 Cal. 
210 ; Hayes v. Bona, 7 Cal. 168 ; Ellis v. Janes, 7 Cal. 416 ; 
StaflTord v. lick, 7 Cal. 490 ; and in Walker v. Sedgwick, 8 Cal. 
402, that a verbal contract for the sale of land is null and void ; 
and in Noe v. Card, Jan. T. 1860, relative to taxation upon lands. 

Hoflftnan v. Stone, 7 Cal. 46, affirmed in Merced Mining Co. v. Fre- 
mont, 7 Cal. 325 ; and in Butte Canal and Ditch Co. v. Vaughn, 
11 Cal. 150, as to appropriation of water for mining purposes. 

Hoflftnan v. Tuolumne Water Co., 10 Cal. 413, affirmed in Wolf v. 
St. Louis Independent Water Co., 10 Cal. 544, as to injury by 
tlfe breaking of a dam. 

Holland v. City of San Francisco, 7 Cal. 361, referred to in Lucas v. 
City of San Francisco, 7 Cal. 468 ; and in Gras Co. v. City of 
San Francisco, 9 Cal. 468, as to the powers of the corporation 
of the city; and. affirmed in McMillan v. Richards, 9 Cal. 421, 
that an appellate court in ejectment may order the court below 
to enter the proper judgment. 

Hoppe V. Erobb, 1 Cal. 373, affirmed in Griswold v. Sharpe, 2 Cal. 
23, that a verdict rendered on conflicting evidence will not be set 
aside. 

Horr V. Barker, 6 Cal. 489, 8 Cal. 613, referred to in same case, 11 
Cal. 402, as to segregation of goods sold. 

House V. Keiser, 8 Cal. 499, affirmed in Dickinson v. Maguire, 9 Cal. 
48, as to the requisite possession to maintain forcible entry and 
detainer. 
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Howard y. Harman, 5 Cal. 78, affirmed in Coulter y. Stark, 7 Cal. 
245, as to the right to file a new undertaking in county court on 
appeal, in lieu of one preyiouslj filed, which was deficient. 



Humphreys v. Crane, 5 Cal. 173, explained in Bryan y. Berry, 6 Cal. 
397, that the decision was as to the pleadings and allegations as 
to alteration of the word ^^ surety ; " and affirmed in May y. Han- 
son, 6 Cal. 643, that an administrator cannot be joined with a 
suryiyor upon a joint contract ; in Eritzer y. Mills, 9 Cal. 23 ; 
Hartman y. Burlingame, 9 Cal. 561 ; and in Aud y. Magruder, 
10 Cal. 289, as to the liability of a surety. 



Humphreys y. McCall, 9 Cal. 69, affirmed in Gas Co. y. City of San 
Francisco, 9 Cal. 473 ; and in McCormick y. Bailey, 10 Cal. 
232, as to denial of a yerified complaint. 



Hutchinson y. Bours, 6 Cal. 383, affirmed in Glidden y. Lucas, 7 Cal. 
30 ; and in Horr y. Barker, 11 Cal. 402, as to the power of fac- 
tors to pledge. 



Hutchinson y. Burr, 12 Cal. 103, affirmed in Patterson y. Superyisors 
of Yuba county, 12 Cal. 160, as to the issuance of bonds by a 
corporation. 



Hutchinson y. Perley, 4 Cal. 33, affirmed in Winans y. Christy, 4 
Cal. 78 ; Sacramento Valley R. R. Co. y. Moffisitt, 7 Cal. 679 ; 
and in Naglee y. Macy, 9 Cal. 427, that possession is prima 
facie eyidence of title. 
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Hyatt V. Argenii, 3 Cal. 151, affirmed in Dewey v. Bowman, 8 Cal. 
150, that mortgages and pledges may be made in terms which 
suit the parties. 

Imlay v. Carpentier, Oct. T. 1859, affirmed in Ghipman v. Bowman, 
Oct. T. 1859, relative to judgment erroneously entered by the 
clerk. 

Ingraham y. Grildermeester, 2 Cal. 88, rehearing granted, 2 Cal. 161, 
and affirmed in Castro y. Amesti, July T. 1859, as to statement 
on appeal. 

Innis y. Steamer Senator, 1 Cal. 459, referred to in Dopman y. Hober- 
lin, 5 Cal. 414, as to the examination of an expert for witness; 
in Gerke y. California Steam Nay. Co., 9 Cal. 256 ; and in Gar- 
field y. Knight's Ferry and Table Mountain Co., July T. 1859, 
as to the declarations of the master after res gestae. 

Ir¥rin y. Philips, 5 Cal. 140, affirmed in Conger y. Weaver, 6 Cal. 
558 ; Merced Mining Co. y. Fremont, 7 Cal. 324 ; and in Cran- 
dall y. Woods, 8 Cal. 141, as to the appropriation of water for 
mining purposes. 

Johnson y. Gordon, 4 Cal. 368, explained in Taylor y. Columbia, 5 
Cal. 273 ; and referred to in Gunn y. Bates, 6 Cal. 271 ; and in 
Warner y. Uncle Sam, 9 Cal. 710, as to judicial powers of the 
state and federal goyemments. 

Johnson y. Gorham, 6 Cal. 195, affirmed in Wilson y. Broder, 10 Cal. 
489, as to the penalty of a sheriflF in not paying oyer moneys in 
his hands. 
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Johnson v. Sepulveda, 5 Cal. 149, affirmed in People v. Lockwood, 6 
Cal. 205, relative to instructions ; and in Parke v. Kellam, 8 
Cal. 79, that for injuries to property, tenants in common could all 
be joined. 

Johnson v. Dopkins, 6 Cal. 83, affirmed in Baker v. Baker, 10 Cal. 
628, as to appeals from interlocutory orders. 

Jones V. Post, 4 Cal. 14, affirmed in Griffin v. Alsop, 4 Cal. 408, that 
an assignee cannot testify for his assignor. 



Jones V. Post, 6 Cal. 102, affirmed in Hazletine v. Larco, 7 Cal. 34, 
as to the guarantee of a contract. 



Juan V. Ingoldsby, 6 Cal. 439, affirmed in Baker v. Baker, 10 Cal. 
528, as to appeals from interlocutory orders. 

Kashaw v. Kashaw, 3 Cal. 312, referred to in Moffiitt v. MoflFatt, 6 
Cal. 281 ; and in Beard v. Knox, 5 Cal. 257, as to the domicil 
of the wife. 



Kelly V. Cunningham, 1 Cal. 366, affirmed in Innis v. Steamer Sena- 
tor, 1 Cal. 461, referred to as the case of the " Caleb Curtis," 
relative to collisions. 



Kelly V. Natoma Water Co., 6 Cal. 105, referred to in Hoffinan v. 
Stone, 7 Cal. 49 ; and in Maeris v. Bicknell, 7 Cal. 262, as to 
appropriations of water for mining purposes. 
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Kelsey v. Dunlap, 7 Cal. 160, aflSrmed in Henderson v. Grewell, 8 
Gal. 584, as to the requisite of acknowledgment to a conveyance, 
but abrogated by the statute of 1860, pp. 179, 357. 

Kent v. Laffan, 2 Gal. 595, affirmed in McMillan v. Richards, 9 Gal. 
412, as to the statutory right of redemption. 

Eilburn v. Ritchie, 2 Cal. 145, affirmed in Morgan y. Hugg, 5 Cal. 
410, that errors which are relied on must be affirmatively shown 
on appeal. 

Kiler v. Kimball, 10 Cal. 267, affirmed in Martin v. Travers, 12 Cal. 
245 ; and in McGarrity v. Byington, 12 Cal. 429, that errors 
which are relied on must be affirmatively shown on appeal. 

King v. Hall, 5 Cal. 82, referred to in Smith v. Sparrow, July T. 
1859, relative to actions brought by adverse parties to settle con- 
troversies. 



Knight V. Fair, 9 Cal. 117, affirmed in McMillan v. Richards, 9 Cal. 
418, as to the statutory right of redemption. 

Knowles v. Inches, 12 Cal. 212, affirmed in Barrett v. Tewksbuiy, 
April T. 1860, relative to statements on appeal not setting forth 
the errors relied on. 



Kohler v. Smith, 2 Cal. 597, affirmed in Guy v. Franklm, 5 Cal. 417, 
as to interest on contracts. 
8 
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Kramer v. Revalk, 8 Cal. 74, aflSrmed in Cook v. Klink, 8 Cal. 353, 
relative to the homestead, but abrogated bj the statute of 1860, 
p. 311. 

Ladd V. Stevenson, 1 Cal. 18, referred to in Piercy v. Sabin, 10 Cal. 
30, that new matter must be set up in the answer. 

Laffan v. Naglee, 9 Cal. 662, referred to in Hitchcock v. Page, Oct. 
T. 1859, as being different in the facts. 

Landecker v. Houghtaling, 7 Cal. 391, affirmed in Visher v. Web- 
ster, 8 Cal. 113, as to the fraudulent intent of the parties. 

Ledley v. Hays, 1 Cal. 160, afiErmed in Goodwin v. Garr, 8 Cal. 617, 
that possession is prima facie evidence of ownership; and in 
Paige V. O'Neal, 12 Cal. 495, when possession is lawful, a 
demand is required in unlawful detainer. 

Lee V. Evans, 8 Cal. 424, afiErmed in Low v. Henry, 9 Cal. 548 ; and 
in Gray v. Palmer, 9 Cal. 640, but overruled in Pierce v. Robin- 
son, April T. 1860, that parol evidence is admissible to prove the 
purpose of a written contract ; and aflSrmed in People v. Whitman, 
10 Cal. 45 ; and in Perkins v. Thomburgh, 10 Cal. 191, that 
exceptions of a statute are governed by the statute. 

Leech v. Allen, 2 Cal. 95, referred to in People v. Martin, 6 Cal. 
478, as to the requisite of a bill of exceptions on appeal. 

Leese v. Clark, 3 Cal. 17, referred to in Vanderslice v. Hanks, 3 Cal. 
46; and afiErmed in same case, 3 Cal. 48; but overruled in Gunn 
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V. Bates, 6 Cal. 263 ; in Ferris v. Coover, 10 Cal. 616 ; and 
referred to in Welch v. Sullivan, 8 Cal. 198, relative to Mexi- 
can grants in California. 

Leet V. Wadsworth, 5 Cal. 404, affirmed in Hutchinson v. Bours, 6 
Cal. 385, as to power of factors to pledge goods. 

Leonard v. Darlington, 6 Cal. 123, referred to in Welch v. Sullivan, 

8 Cal. 201, as to Mexican grants. 

Lewis V. Tobias, 10 Cal. 574, affirmed in Smith v. Sparrow, July T. 
1859, that equity will not interfere to cancel a note past due, 
agamst which there is a legal defense. 

Lightstone v. Laurencel, 4 Cal. 277, referred to m Bryan v. Berry, 6 
Cal. 397 ; Sayre v. Nichols, 7 Cal. 538 ; and in Kritzer v. Mills, 

9 Cal. 23, as to the liability of a surety. 

Lineker v. Ayeshford, 1 Cal. 75, commented upon in Santillan v. 
Moses, 1 Cal. 94, as to rights of agent to sue in his own name. 

Lmn V. Twist, 3 CaL 89, referred to in Dickenson v. Van Horn, 9 
Cal. 210, and restricted in its extent as to requisites of a state- 
ment on appeal. 

Loring V. Dlsley, 1 Cal. 24, explained in Payne v. Pacific Mail S. S. 
Co., 1 Cal. 35, as to appeals from orders and judgments ; and in 
Belt V. Davis, 1 Cal, 126, the opinion on "final judgment" 
enlarged. 
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Low V. Adams, 6 Cal. 277, affirmed in Cloud v. El Dorado county, 12 
Cal. 133, that a judgment cannot be attacked collaterallj which 
is regularly entered. 

Low V. Henry, 9 Cal. 538, overruled in Pierce v. Robinson, April T. 
1859, that parol evidence cannot vary a written contract except 
for fraud, accident or mistake. 

Lower v. Knox, 10 Cal. 480, afltoned in Burdge v. Gold Hill Co., Jan. 
T. 1860, relative to appeals from-motions denying a new trial. 

Lucas V. Payne, 7 Cal. 92, aflSjrmed in Turner v. McDhaney, 8 Cal. 
579 ; in Domingo v. Getman, 9 Cal. 103 ; and in Perlberg v. 
Gorham, 10 Cal. 124, that a party cannot be a witness for a co- 
plaintiflF or co-defendant ; and in People v. Wells, 11 Cal. 338, 
that statutes on the same matter must be construed together. 

Macondray v. Simmons, 1 Cal. 393, affirmed in Stowell v. Simmons, 1 
Cal. 452, as to the mechanic's lien. 

Macy V. Qtx)dwin, 6 Cal. 579, affirmed in Fallon v. Dougherty, 12 
Cal. 105, as to the proof of lost instruments. 

Maoris v. Bicknell, 7 Cal. 261, referred to in the same case, 10 Cal. 
224, as to appropriation of water for mining purposes. 

Magee v. Mokelumne Hill C. and M. Co., 5 Cal. 258, affirmed in Smith 
V. Eureka Hour Mills, 6 Cal. 7, as to powers of a corporation to 
issue bills. 
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Mahoney v. Wilson, Jan. T. 1860, affirmed in Green v. Doane, April 
T. 18B0 ; and in Frank v. Doane, April T. 1860, relative to the 
abandonment of a motion for a new trial. 

Mansfield v. Borland, 2 Cal. 507, affirmed in Russell v. Conway, 11 
Gal. 103, as to lien of attorneys on a judgment for costs. 

Marley v. Hackett, July T. 1859, referred to in Mitchell v. Hackett, 
Jan. T. 1860, as being presented under a different statement of 
facts. 

Marlow v. Marsh, 9 Cal. 259, affirmed in People v. Edwards, 9 Cal. 
291 ; and in Skillman v. Riley, 10 Cal. 300, as to amendments 
to statement on appeal. 

Marziou v. Pioche, 8 Cal. 522, referred to in same case, 10 Cal. 546, 
as being remanded for the purpose of having an account taken. 

Mateer v. Brown, 1 Cal. 221, referred to in Gerke v. California 
Steam Nav. Co., 9 Cal. 256, that the declarations of an agent 
iiiter res gestae {ure not binding on the principal. 

Matoon v. Eder, 6 Cal. 57, affirmed in Nickerson v. Chatterton, 7 
Cal. 570, that a condition precedent apparent on the instrument, 
must be construed with reference to the law under which it was 
given. 

May V. Hanson, 5 Cal. 360, affirmed in Battelle v. Connor, 6 Cal. 
141, as to terms on granting new trials ; and in Finn v, Vallejo 
Street Wharf Co., 7 Cal. 255, as to ordinary care in cases of 
accident. 
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Mayo V. Madden, 4 Cal. 27, referred to in Gates v. KieflF, 7 Cal. 126, 
as to joinder of an action in tort with one in equity. 

Meerholz v. Sessions, 9 Cal. 277, affirmed in Brotherton v. Hart, 11 
Cal. .405, that a stipulation by consent cannot be questioned on 
appeal. 

Meiggs V. Scannell, 7 Cal. 405, affirmed in Fisher r. White, 8 Cal. 
422, that a lien attaches to vessels on service of process. 

Mena v. Le Roy, 1 Cal. 220, affirmed in Panaud v. Jones, 1 Cal. 
608, relative to wills under the civil law. 

Merced Mining Co. v. Fremont, 7 Cal. 130, affirmed in Hicks v. 
Michael, Jan. T. 1860, relative to a stay of proceedings. 

Merced Mining Co. v. Fremont, 7 Cal. 317, affirmed in Tuolumne 
Water Co. v. Chapman, 8 Cal. 397 ; and in Weaver v. Conger, 
10 Cal. 238, as to injunctions in ejectment suits for mining claims; 
in McKeon v. Bisbee, 9 Cal. 142, as to appropriation of mming 
claims ; in Partridge v. McKinney, 10 Cal. 183 ; and in State 
V. Moore, 12 Cal. 70, that the owner of a mining claim has a 
vested title thereto ; and in Curtis v. Sutter, Jan. T. 1860, rela- 
tive to bills of peace. 

Merrill v. Gorham, 6 Cal. 41, referred to in People v. Edwards, 9 
Cal. 292 ; and in People v. Squires, July T. 1869, as to the con- 
stitutionality of one person holding two offices. 

Mesick v. Sunderland, 6 Cal. 297, affirmed in Bird v. Dennison, 7 
Cal. 303 ; and in Staffi)rd v. Lick, 7 Cal. 489, that a purchaser 
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of a legal title should be protected against equities ; and in Bran- 
nan y. Mesick, 10 Cal. 107, as to a conveyance in fee or in 
praesenti. 

Meyer v. Gorham, 5 Cal. 322, referred to in same case, 11 Cal. 392, 
as being presented in a different form. 

Meyer v. Kalkmann, 6 Cal. 682, overruled in Hickman v. O'Neal, 10 
Cal. 294 ; and in Chipman v. Bowman, Oct. T. 1859, as to the 
jurisdiction of the superior court of San Francisco. 

Meyer v. Kinzer, 12 Cal. 247, affirmed in Smith v. Smith, 12 Cal. 
224 ; in Scott v. Ward, April T. 1859 ; and in Pixley v. Hug- 
gins, Jan. T. 1860, as to possession of property by husband and 
wife during coverture. 

Mitchell V. Reed, 9 Cal. 204, affirmed in McGee v. Stone, 9 Cal. 606, 
as to estoppel by declarations of parties. 

Monroe v. Thomas, 5 Cal. 470, affirmed in Thomas v. Armstrong, 7 
Cal. 287, that a ferry license is not subject to a sale under exe- 
cution. 

Montgomery v. Tutt, 11 Cal. 307, affirmed m Horn v. Volcano Water 
Co., April T. 1859, as to intervention; and in Tuolumne Redemp- 
tion Co. V. Sedgwick, Jan. T. 1860, relative to redemption. 

Moore v. Goslin, 6 Cal. 266, explained in Frazier v. Hastier, 5 Cal. 
159, as to the statute of forcible entry and detainer. 
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Moore v. Patch, 12 Cal. 265, aflBrmed in Cowell v. Doub, 12 Cal. 274, 
relative to legalizing' the assessments for taxes. 



Moore v. Wilkinson, April T. 1859, affirmed in Moore v. Roff, April 
T. 1859, relative to preemption claims ; and in Stark v. Barrett, 
April T. 18B0, relative to patents for public lands. 



Morrison v. Dapman, 3 Gal. 255, affirmed in Branger v. Chevalier, 9 
Gal. 173, as to amending judgments after the adjournment of 
the term. 



Moss V. Warner, 10 Gal. 296, affirmed in Horn v. Volcano Water Go., 
April T. 1859, as to intervention of third parties. 

Muldrow v. Norris, 2 Gal. 78, affirmed m Tyson v. Wells, 2 Gal. 130 ; 
in Grayson v. Guild, 4 Gal. 125 ; and in Peachy v. Ritchie, 4 
Gal. 207, that awards may be set aside for fraud, mistake or acci- 
dent ; and in Williams v. Walton, 9 Gal. 146, that an award may 
be good in part and bad in part ; and in Muldrow v. Norris, 12 
Gal. 343, without comment. 

Murdock v. Murdock, 7 Gal. 511, affirmed in Swartz v. Hazlett, 8 
Gal. 123, relative to the necessary proof of a contract which 
appears inconsistent between relatives. 



Murphy v. Wallingford, 6 Gal. 648, affirmed m Bird v. Dennison, 7 
Gal. 309, that a survey and marking out boundaries is not a legal 
possession. 



« 
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Musgrove v. Perkins, 9 Cal. 211, affinned in Pilot Rock Creek Canal 
Co. V. Chapman, 11 Cal. 162, that granting or revising a con- 
tinuance is in the discretion of the court below. 

Myers v. South Feather Water Co., 10 Cal. 580, referred to in same 
case, Oct. T. 1859, and the contract discussed.. 

McAllister v. Strode, 7 Cal. 428, affirmed in Judson v. AtwiU, 9 
Cal. 478, relative to requirements of the insolvent law, but abro- 
gated by the statute of 1860, p. 283. 

'McAuley v. York Mining Co., 6 Cal. 80, affirmed in Mokelumne Hill 
C. and M. Co. v. Woodbury, Oct. T. 1859, relative to the corpo- 
rator as a. witness. 

McCann v. Beach, 2 Cal. 25, affirmed in Macy v. Goodwin, 6 Cal. 
581 ; m Folsom's Ex'r v. Scott, 6 Cal. 462 ; and in Bagley v. 
Eaton, 10 Cal. 147, as to proof of lost instruments. 

McCann v. Sierra county, 7 Cal. 121, affirmed in Colton'v. Rossi, 9 
Cal. 599 ; in McCauley v. Weller, 12 Cal. 528 ; and in Bensley 
V. Mountain Lake Water Co., April T. 1859, that compensation 
must be made for private property when used. 

McCarron v. O'Connell, 7 Cal. 152, abrogated by the statute of 1860, 
p. 175, allowing sales of mining claims to be made without seal. 

McCauley v. Weller, 12 Cal. 500, affirmed in Bensley v. Mountain 
Lake Water Co., April T. 1859, that compensation must be made 
for private property when used. 
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McGlintock v. Bryden, 5 Cal. 97, a£Srmed in Fitzgerald v. Urton, 5 
Cal. 310 ; in Burdge v. Underwood, 6 Cal. 46 ; in Merced Min- 
ing Co. V. Fremont, 7 Cal. 324 ; and in Martin v. Browner, 11 
Cal. 14, as to appropriation of public lands for mining purposes. 

McDermott v. Douglass, 5 Cal. 89, affirmed in Bray v. Redman, 6 
Cal. 287, relative to payment of costs in a justice's court on 
appeal. 

McDonald v. Griswold, 4 Cal. 352, referred to in Taylor v. Brooks, 

6 Cal. 334, relative to the state revenue and payment of county 
warrants. 

McEwen v. Johnson, 7 Cal. 258, aflSrmed in Park v. Hinds, Oct. T. 
1859, relative to the finding necessary to support a judgment 

McKenty v. Gladwin, 10 Cal. 227, affirmed in Scales v. Scott, April 
T. 1859 ; and in Gladwin v. Gladwin, April T. 1859, as to the 
invalidity of including interest in an ante-dated note. 

McKeon v. Bisbee, 9 Cal. 137, affirmed in State v. Moore, 12 Cal. 
70, that a mining claim is property and can be sold on execution. 

McKune v. McGarvey, 6 Cal. 497, affirmed in Guttman v. Scannell, 

7 Cal. 458, relative to femme sole traders being independent of 
the husband. 



McLarren v. Spalding, 2 Cal. 510, affirmed in Piercy v. Sabin, 10 
Cal. 30, that new matter must be set up in the answer. 
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McMillan v. Richards, 9 Cal. 365, affirmed m Nagle v. Macy, 9 Cal. 
428, that a mortgage must be foreclosed ; in Cummings v. Coe, 10 
Cal. 531 ; in Montgomery v. Tutt, 11 Cal. 317 ; m McMillan v. 
Vischer, Oct. T. 1859 ; and m People v. Irwin, Oct. T. 1859, 
relative to redemption of property sold under execution ; in Greg- 
ory V. Higgins, 10 Cal. 340, relative to garnishment of a prom- 
issory note ; in Haffley v. Maier, April T. 1859 ; and in Johnson 
V. Sherman, Jan. T. 1860, that a mortgage is merely a security 
for a debt ; and in Reynolds v. Harris, Jan. T. 1860, relative to 
the equities derived from a sheriflf 's deed. 

McMillan v. Richards, 12 Cal. 467, affirmed in Hutchinson v. Bours, 
April T. 1859, relative to entering a judgment in vacation. 



McMinn v. Mayes, 4 Cal. 209, affirmed in Bird v. Lisbros, 9 Cal. 5, 
relative to the possession necessary to maintain ejectment. 

McNally v. Mott, 3 Cal. 235, affirmed in Smith v. Curtis, 7 Cal. 587, 
relative to a misnomer. 



Nagle V. Macy, 9 Cal. 428, affirmed in Johnson v. Sherman, Jan. T. 
1860, that a mortgage is a mere security for a debt. 

Naglee v. Mintum, 8 Cal. 540, affirmed in Marye v. Jones, 9 Cal. 
337, relative to counter claims. 

Natoma Water and M. Co.,v. Clarkin, Oct. T. 1859, affirmed in Curtis 
V. Sutter, Jan. T. 1860, relative to the parties defendant in an 
ejectment suit. 



44 CALIFORNIA^ CASES. 

Nelson v. Nelson, 6 Cal. 430, affirmed in Lehmaier v. Bang, 10 Cal. 
374, relative to the statute of limitations. 

Nickerson v. Chatterton, 7 Cal. 568, affirmed in Chambers v. Waters, 
7 Cal. 390 ; in Ginaca v. Atwood, 8 Cal. 448 ; and in Hunt v. 
Robmson, 11 Cal. 278, that the condition precedent in a statutory 
bond must be shown in the complaint on recovery ; and in Tissot 
V. Darling, 9 Cal. 285, that the non-payment of a judgment may 

be shown without issuing an execution thereon. 

« 

Nims V. Palmer, 6 Cal. 8, affirmed in Nims v. Johnson, 7 Cal. 112 ; 
and in Ellis v. Jeans, 7 Cal. 417, relative to school land warrants 
and their location. 

Noe V. Card, Jan. T. 1860, affirmed in Scott v. Ward, Jan. T. 1860, 
relative to the appropriation of public lands. 

Norris v. Farmer's and Teamster's. Co., 6 Cal. 590, affirmed in Ward 
V. Severance, 7 Cal. 129, that a party aggrieved by a violation 
of a ferry privilege must resort to equity for relief; and in 
Waugh V. Chancey, April T. 1859, that a judgment cannot be 
attacked collaterally for irregularity. 

Norris v. Russell, 5 Cal. 249, affirmed in Ford v. Holton, 5 Cal. 321, 
that to sustain a tax title every prerequisite to the exercise of 
the power of sale must be shown, but abrogated by the statute of 
1859, p. 334, which makes a tax deed prima facie evidence of 
title. 

Norton v. Jackson, 5 Cal. 262, referred to in Jackson v. Norton, 6 
Cal. 189, relative to rescinding a contract for the purchase of 
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land ; and in Reynolds v. Harris, 9 Gal. 340, that an action will 
not lie on a warranty of title to land until eyiction. 

O'CaUaghan v. Booth, 6 Gal. 63, affirmed in Hart v. Moon, 6 Gal. 
162, relative to actions for forcible entry in justices' courts. 

O'Gonnor v. Gorbitt, 3 Gal. 370, affirmed in Ramirez v. Murray, 5 
Gal. 223, that a party cannot recover rent where the possession 
is adverse and tortuous. 

Ord v. McKee, 5 Gal. 515, affirmed in Phelan v. Olney, 6 Gal. 483 ; 
and in McMillan v. Richards, 9 Gal. 410, that a mortgage is a 
mere incident to the debt. 

Osbom V. Endicott, 6 Gal. l49, referred to in Peralta v. Gastro, 6 
Gal. 358, as to parol evidence to prove a trust. 

Osbom V. Hendrickson, 6 Gal. 175, affirmed in Karth v. Light, April 
T. 1860, relative to appeals. 

Osbom V. Hendrickson, 7 Gal. 282, referred to in same case, 8 Gal. 
31, that parol evidence is not admissible to vary a written con- 
tract ; and in Galifornia Steam Nav. Go. v. Wright, 8 Gal. 591, 
relative to the acts of a mere agent, who assumes to be the 
principal. 

Page V. Warner, 4 Gal. 396, referred to in Weaver v. Page, 6 Gal. 
684, without comment. 

Ptoge V. O'Neal, 12 Gal. 483, affirmed in Gohn v. Mulford, Jan. T. 
1860, relative to admissions of fraud after sale. 
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Palmer v. Boling, 8 Cal. 384, affirmed in Patten v. Green, April T. 
1859, as to taxable property. 

Palmer v. Melvin, 6 Cal. 651, affirmed in Nickerson v. Chatterton, 7 
Cal. 570 ; in Curtis v. Richards, 9 Cal. 37 ; and in Williamson v. 
Blattan, 9 Cal. 501, that a complaint on the recovery of a statu- 
tory bond must show the conditions precedent. 

Panaud v. Jones, 1 Cal. 488, affirmed in Castro v. Castro, 6 Cal. 160; 
in Tevis v. Pitcher, 10 Cal. 478 ; and in Dye v. Dye, 11 Cal. 
169, relative to wills under the Mexican law ; in Scott v. Ward, 
April T. 1859 ; and in Noe v. Card, Jan. T. 1860, relative to 
common property after the death of th« wife. 

Parsons v. Davis, 3 Cal. 421, referred to in Whitwell v. Barbier, 7 
Cal.* 64, relative to setting aside informal judgments. 

Parsons v. Tuolumne Water Co., 5 Cal. 43, affirmed in Brock v. 
Bruce, 5 Cal. 280 ; in People v. Fowler, 9 Cal. 89 ; and in Wil- 
liams V. Walton, 9 Cal. 146, as to the jurisdiction of county courts. 

Payne v. Bensley, 8 Cal. 260, affirmed in Robinson v. Smith, Oct. T. 
1859 ; and in Naglee v. Lyman, Oct. T. 1859, relative to the 
transfer of commercial paper before maturity. 

Payne v. City of San Francisco, 3 Cal. 122, affirmed in Hart v. Plum, 
Oct. T. 1859, relative to the term of an incumbent in office. 

Payne v. Pacific Mail S. S. Co., 1 Cal. 33, affirmed in Lawrence v. 
Collier, 1 Cal. 38 ; in Payne v. Jacobs, 1 Cal. 41 ; and m George 
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V. Law, 1 Cal, 364, as to the interference of courts with verdicts 
of a jury. 

Payne v. Treadwell, 5 Cal. 310, affirmed in Watson v. Zimmerman., 
6 Cal. 47, that an actual ouster must be proven to maintain 
ejectment. 

Peabody v. Phelps, 9 Cal. 213, affirmed in Baker v. Baker, 10 Cal. 
527, relative to appeal from an order setting aside report of a 
referee. 



Pearson v. Snodgrass, 5 Cal. 478, affirmed in Letter v. Putney, 7 
Cal. 423, that an exception must be taken in the court below to 
be urged on appeal. 

People V. Ah Chung, 5 Cal. 103, affirmed in People v. Barbour, 9 
Cal. 234, that th^ associate justices of the courts of sessions must 
be present at the trial. 

People V. Ah Fong, 12 Cal. 345, affirmed in People v. Wappner, Oct. 
T. 1859, that oral instructions are improper in criminal cases. 

People V. Apple, 7 Cal. 289, affirmed in People v. Glenn, 10 Cal. 37 ; 
that the defendant cannot be permitted to make an objection for 
the first time on appeal to admissions of declarations. 

People V. Applegate, 5 Cal. 295, affirmed in People v. Shear, 7 Cal. 
140 ; and in People v. Vick, 7 Cal. 166, that the court of ses- 
sions has no appellate jurisdiction. 
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People V. Aro, 6 Cal. 207, affirmed in People v. Hood, 6 Cal. 238 ; 
in People v. Wallace, 9 Cal. 31 ; in People v. Lloyd, 9 Cal. 56 ; 
and in People v. Steventon, 9 Cal. 275, that an indictment must 
contain facts sufficient to constitute an offense. 

People V. Beatty, Jan. T. 1860, affinned in People v. Cuiutano, April 
T. 1860 ; and in People v. Moice, April T. 1860, relative to 
impanneling a jury for trial. 

People V. Beeler, 6 Cal. 246, affinned in People v. Payne, 8 Cal. 
344 ; and in People v. Demint, 8 Cal. 424, that in criminal cases 
it is error to charge a jury orally. 

People V. Bell, 4 Cal. 177, affirmed in Merced Mining Co. v. Fre- 
mont, 7 Cal. 133 ; and in People v. Fogg, 11 Cal. 359, that a 
mandamus can only direct the lower court to use its discretion. 

People V. Board of Delegates of the San Francisco Fire Department, 
Oct. T. 1859, affirmed in Lowe v. Alexander, Jan. T. 1860, 
relative to writs of certiorari. 

People V. Bond, 10 Cal. 563, affirmed in People v. Tillinghast, 1 
Cal. 584 ; and in People v. Supervisors of San Francisco county, 
12 Cal. 300, relative \o the commissioners of the funded debt of 
San Francisco. 



People V. Boring, 8 Cal. 406, affirmed in Anthony v. Wessel, 9 Cal. 
104, as to the proper officer to execute a deed for property sold 
on execution. 
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People V. Brenham, 3 Cal. 477, referred to in Payne v. San Fran- 
cisco, 3 Cal. 126 ; in Dickey v. Hurlburt, 5 Cal. 344 ; in People 
V. Porter, 6 Cal. 28 ; and in People v. WeUer, 11 Cal. 63, relar 
• tive to elections and the proclamations of the governor. 



People V. Burbank, 12 Cal. 878, affirmed in People v. Templeton, 12 
Cal. 402, relative to the election of judges in the state and the 



terms thereof. 



People V. Campbell, 2 Cal. 135, affirmed in People v. Murray, Jan. 
T. 1860, relative to the time when an officer should be elected. 



People V. Clark, 1 Cal. 406, affirmed in Craig v. Godfrey, 1 Cal. 415 ; 
and referred to in Fowler v. Pierce, 2 Cal. 170, as to the time 
when a statute goes into effect. 



People V. Cohen, 8 Cal. 42, referred to in People v. Winkler, 9 Cal. 
236 ; and in People v. Peterson, as to the necessary description 
of coin in an indictment for embezzlement. 



People V. Coleman, 4 Cal. 46, affirmed as " the revenue cases " in 
Thompson v. Williams, 6 Cal. 89 ; and in State v. Rogers, Admr., 
April T. 1859, that the legislature has every power necessary 
for government not prohibited by the constitution. 

People V. Cottle, 6 Cal. 227, affirmed in People v. Gehr, 8 Cal. 361 ; 
and in People v. Reynolds, Oct. T. 1859, as to the incompetency 
of a juror who has expressed an opinion of the case. 
4 



50 CALIFORNIA CASES. 

People V. County Court of El Dorado county, 10 Cal. 19, affirmed 
in Funkenstein v. Elgutter, 11 Cal. 328, that no appeal lies from 
a judgment by default in a justice's court upon questions of fact. 

People V. Craycrofl, 2 Cal. 243, affirmed in People v. Raynes, 8 CaJ. 
367 ; and in Ward v. Severance, 7 Cal. 129, when a right exists 
at common law, the remedy provided by statute is merely cumu- 
lative. 

* 

People V. Cuintano, April T. 1860, affirmed in People v. Moice, April 
T. 1860, relative to impanneling a jury for trial. 

People V. Davidson, 5 Cal. 133, affirmed in People v. Vanard, 6 Cal. 
563, relative to a verdict of assault under an indictment of assault 
with intent to commit murder. 

People V. Demint, 8 Cal. 423, affirmed in People v. Wappner, Oct. 
T. 1859, that oral instructions are improper in criminal cases. 

People V. Dolan, 9 Cal. 676, affirmed in People v. Murray, 10 Cal. 
310, that an indictment for murder need not aver the killing to 
have been " willful, deUberate and premeditated." 

People V. Edwards, 9 Cal. 286, affirmed in Skillman v. Biley, 10 Cal. 
301, that amendments to statement on appeal must be embodied 
in one document ; in People v. Squires, July T. 1869, that the 
sheriff's bond covers his liabilities as tax collector. 

People V. Fitch, 1 Cal. 635, affirmed in Gorham v. Campbell, 2 Cal. 
137 ; in People v. Olds, 3 Cal. 177 ; in People v. ScanneU, 7 
Cal. 440; and in People v. Mizner, 7 Cal. 525, rjlative to 
appointment to office by the governor, pending a vacancy. 



CALIFORNU CASES. 51 

People V. Freeland, 6 Cal. 96, affirmed in People v. Roberts, 6 Cal. 
215, that Bt declaration of a juror that he is a naturalized citizen, 
is prima facie evidence of that fact. 

People V. Gehr, 8 Cal. 359, affirmed in People v. Reynolds, Oct. T. 
1859, relative to jurors who have formed an opinion. 

People V. Gherke, 5 CaT. ^I; daobted in Siemssen v. Bofer, 6 Cal. 
252, relative to inheritance: by, foreign heirs, and affirmed in 
Forbes v. Scannell, April T. 1859", Relative to. foreign treaties. 



• • • •* » 



People V. Gilmore, 4 Cal. 376, affirmed in People v.^Backus^-fi Cal. 
278, relative to the right to be tried for manslaughter 6idy;when 
once found guilty in that degree on an indictment for murder. 

People V. Gillespie, 1 Cal. 342, affirmed in People v. King, 1 Cal. 
345 ; and in Scale v. Mitchell, 5 Cal. 402, as to the jurisdiction 
of the superior court. 

People V. Hall, 4 Cal. 399, affirmed in Speer v. See Yup Co., April 
T. 1859, relative to Chinese as witnesses. 

People V. Hays, 4 Cal. 127, affirmed in Seale v. Mitchell, 5 Cal. 402, 
that the right of redemption is not retrospective ; and in Holland 
V. City of San Francisco, 7 Cal. 375, relative to the corporate 
powers of the city of San Francisco. 

People V. Hays, 5 Cal. 66, affirmed in Williams v. Smith, 6 Cal. 92 ; 
and in Harvey v. Fisk, 9 Cal. 94, that a sheriff may refuse to 
executo certificate of sale of property sold and credit same on 
execution when the lien is in dispute, unless the money is paid. 
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People V. Hester, 6 Cal. 679, aflSrmed in Chard v. Harrison, 7 CaL 
116 ; and overruled in People v. El Dorado County, 8 CaL 61 ; 
and in People v. Board of Delegates of the Fire Department of 
San Francisco, Jan. T. 1860, that a certiorari will lie to a board 
of supervisors. 

People V. Houghtaling, 7 Cal. 348, aflEirmed In 'l^^unter v. Janes, 9 
Cal. 668, relative to properly jath^tands of an administrator de 
son .tort. 






» « 



/-. 



People V. Hpri^^,^*^Cal. 390, affirmed in People v. Ramirez, April T. 

», " " ■" 

. t8Sft,*tiiaf an instruction may be refused because it was once 
^ven. 

People V. Kohle, 4 Cal. 198, affirmed in People v. Rodriguez, 10 Cal. 
59, that a jury may be challenged peremptorily at any time before 
•being sworn. 

People V. Johnson, 6 Cal. 499, affirmed in Nougues v. Douglass, 7 
Cal. 66, as to the unconstitutionality of the state debt. 

People v. Lafarge, 3 Cal. 130, referred to. in Robb v. Robb, 6 Cal. 
22, as to the power of a district court to open a judgment after 
term. 

People V. Langdon, 8 Cal. 1, affirmed in People v. Whitman, 10 Cal. 
46, as to the power of the governor to fill a vacancy in an office. 

People V. Lee, 6 Cal. 353, explained in People v. Fisher, 6 Cal. 155, 
as being erroneously decided on the civil instead of the criminal 
code of change of venue. 
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People V. Lloyd, 9 Cal. 54, affirmed in People v. Cox, 9 Cal. 33, with- 
out comment. 

» 

People V. March, 6 Cal. 643, explained in People v. Stonecifer, 6 Cal. 
411, as being incorrect, in deciding that a prisoner may waive 
any incompetence of a juror to set in the case. 

People V. Martin, 6 Cal. 477, affirmed in People v. Wappner, Oct T. 

1859, relative to signing statements in criminal cases. 

People V. Martin, 12 Cal. 409, affirmed in People v. Rosborough, Oct. 
T. 1859, relative to the election of judges and their terms. 

People V. Milgate, 5 Cal. 127, affirmed in People v. Roberts, 6 Cal. 
217 ; and in People v. Stonecifer, 6 Cal. 410, as to instructions 
upon character and malice. 

People V. Mizner, 7 Cal. 519, affirmed in People v. Langdon, 8 Cal. 
15, 17 ; in People v. Addison, 10 Cal. 7 ; and in People v. Whitr 
man, 10 Cal. 46, as to power of the governor to appoint to a 
vacancy. 

People V. Mott, 3 Cal. 602, referred to in People v. Mizner, 7 Cal. 
523, as to the appointment to office by the governor during a 
vacancy. 

People V. Mullins, 10 Cal. 20, affirmed in People v. Beatty, Jan. T. 

1860, relative to the consolidation of a city and county. 

People V. McCalla, 8 Cal. 301, affirmed in People v. Wappner, Oct. 
T. 1859, that oral instructions are improper in criminal cases. 
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People V. McCauley, 1 Cal. 379, affirmed in People v. Bakei:, 1 Cal. 
405, statement on appeal must show the erroneous evidence and 
instructions ; and in People v. Wells, 2 Cal. 207, that the legis- 
lature can authorize a district judge to hold court in another 
district. 

People V. McMakin, 8 Cal. 547, affirmed in People v. Honshell, 10 
Cal. 87, as to assault with a drawn pistoL 

People V. Naglee, 1 Cal. 232, referred to in People v. Coleman, 4 
Cal. 52, as to the construction of the revenue laws. 

People V. Town of Nevada, 6 Cal. 143, affirmed in Colton v. Rossi, 9 
Cal. 599, that county courts cannot incorporate towns. 

People V. Nugent, 4 Cal. 341, affirmed in People v. Vanard, 6 Cal. 
562, as to requisites of an indictment for an assault with a deadly 
weapon. 

People V. Olds, 3 Cal. 167, affirmed in Merced Mining Co. v. Fre- 
mont, 7 Cal. 133, that a mandamus can only order a court to 
exercise its discretion. 

People V. Parsons, 6 Cal. 487, commented on in People v. Olivera, 7 
Cal. 404 ; in People v. Winkler, 9 Cal. 236 ; and in People v. 
Dolan, 9 Cal. 584, that an indictment is sufficient which sets 
forth the words of a statute. 

People V. Payne, 8 Cal. 341, affirmed in People v. Honshell, 10 Cal. 
87, relative to force used in preventing a trespass ; and in Peo- 
ple V. Acosta, 10 Cal. 196, that a verdict given under great 
excitement will be set aside. 
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People V. Phoenix, 6 Cal. 92, affirmed in People v. Wells, 11 Cal. 339, 
that a special statute controls a general one. 

People V. Porter, 6 Cal. 26, affirmed in People v. Weller, 11 Cal. 63 ; 
in People v. Martin, 12 Cal. 410 ; and in People v. Rosborough, 
Oct. T. 1859, relative to the election of judges of the courts. 

People V. Reid, 6 Cal. 288, referred to in People v. Mizner, 7 Cal. 
523 ; and in People v. Langdon, 8 Cal. 11, as to the appoint- 
ment by a governor to a vacancy. 

People V. Reyes, 5 Cal. 347, affirmed in People v. Reynolds, Oct. T. 
1859, relative to jurors who have formed an opinion. 

People V. Roberts, 6 Cal. 214, affirmed in People v. March, 6 CaJ. 
647, as to effect of an erroneous instruction ; and in People v. 
Butler, 8 Cal. 439, as to the number of grand jurors requisite 
to find an indictment. 

People V. Roderiguez, 10 Cal. 50, affirmed in People v. Cuitano, April 
T. 1860, relative to impanneling a jury for trial. 

People V. Scannell, 7 Cal. 432, referred to in Doane v. Scannell, 7 
CaL 394, relative to the office of sheriff of San Francisco county. 

People V. Squires, July T. 1859, referred to in People v. Supervisors 
Santa Barbara county, Oct. T. 1859, relative to county officers. 

People V. Steventon, 9 Cal. 273, affirmed in People v. Choiser, 10 
Cal. 311 ; and in People v. Judd, 10 Cal. 314, as to the requi- 
sites of an indictment for murder. 
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People V. Stewart, 7 Cal. 140, affirmed in People v. Gehr, 8 Cal. 
361 ; and in People v. Reynolds, Oct. T. 1859, relative to jurors 
who form or express an opinion. 

People V. Stillman, 7 Cal. 17, referred to in Gilman v. Contra Costa 
county, 8 Cal. 57, relative to appeals from an order refusing to 
change the venue. 

People V. Stonecifer, 6 Cal. 405, affirmed in People v. Honshell, 10 
Cal. 86, that affidavits in support of a motion must be in the 
statement to have the motion reviewed. 

People V. Supervisors of El Dorado county, 8 Cal. 58, affirmed in 
People V. Supervisors Marin county, 10 Cal. 345, that a certio- 
rari will lie to a board of supervisors. 

People V. Templeton, 12 Cal. 394, affirmed in People v. Rosborough, 
Oct. T. 1859, relative to election of judges and their terms. 

People V. Thompson, 4 Cal. 238, affirmed in People v. Stuart, 4 Cal. 
226, that objections to the manner of transfer of an indictment 
must be made before appeal. 

People V. Tillinghast, 10 Cal. 584, referred to in Thornton v. Hooper, 
July T. 1859, relative to an act to fund the floating debt of San 
Francisco. 

People V. Turner, 1 Cal. 143, referred to in People v. Turner, 1 Cal. 
153 ; and Ex parte Field, 1 Cal. 187 ; and affirmed in White v. 
Lighthall, 1 Cal. 348, relative to writs of certiorari and man-, 
damns. 
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People V. Vanard, 6 Cal. 562, affirmed in People v. Wilson, 9 Cal. 
260, relative to a conviction of assault on an indictment for 
assault Yrith intent to commit great bodily harm. 

People V. Wallace, 9 Cal. 80, affirmed in People v. Cox, 9 Cal. 33 ; 
and in People v. Coleman, 10 Cal. 334, without comment. 

People V. Wappner, Oct. T. 1860, referred to in People v. Lee, Jan. 
T. 1860, relative to statements on appeal in criminal cases. 

People V. Weller, 11 Cal. 49, affirmed in People v. Wells, 11 Cal. 
339 ; in People v. Martin, 12 Cal. 411, without comment; and 
in People v.Rosborough, Oct. T. 1859, relative to the election 
of judges and their terms. 

People V. Weller, 11 Cal. 77, affirmed in People v. Burbank, 12 Cal. 
392, as to the election of district judges and their terms. 

People V. Wells, 2 Cal. 198, referred to in People v. Mizner, 7 Cal. 
523, relative to vacancy m an office. 

People V. Whitman, 6 Cal. 659, explained and overruled in Price v. 
Whitman, 8 Cal. 415, as to the Sundays in the ten days in which 
the governor shall approve a legislative act. 

People V. Whitman, 10 Cal. 38, affirmed in Perkins v. Thomburgh, 
10 Cal. 191, that a statute is presumed to cover all the inten- 
tions of the law maker ; and in Saunders v. Haynes, April T. 
1859, that votes given for an ineligible candidate are not to be 
counted ; and questioned in People v. Melony, Jan. T. 1860, as 
being of doubtful authority. 
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People V. Woodlief, 2 Cal. 241, affirmed in Porter v. Hermann, 8 
Cal. 625, that radical defect in a summons will not support a 
judgment by default. 

People V. Woods, 7 Cal. 579, affirmed in People v. Bond, 10 Cal. 
670, relative to the commissioners of the funded debt of San 
Francisco. 

Peters v. Jamestown Bridge Co., 5 Cal. 334, aflSrmed in McMillan v. 
Richards, 9 Cal. 410 ; and in Nagle v. Macy, 9 Cal. 429, rela- 
tive to the assignment of a mortgage. 

Phelan v. Olney, 6 Cal. 478, affirmed in McMillan v. Richards, 9 Cal. 
410, that a mortgage is a mere incident to a debt. 

« 

Phelan v. San Francisco county, 6 Cal. 531, affirmed in Holland v. 
City of San Francisco, 7 Cal. 380, relative to the powers of the 
corporation of San Francisco ; and in Phelan v. San Francisco 
County, 9 Cal. 16, that remanding a case on appeal does not 
affect the rights of the parties. 

Phelps V. Owens, 11 Cal. 22, affirmed in Dorsey v. Manlove, Jan. T. 
1860, as being under the same rule there laid down. 

Pierce v. Kennedy, 5 Cal. 138, affirmed in Geiger v. CJark, April T. 
1859, as to the liability of a surety. 

Pierce v. Mintum, 1 Cal. 470, affirmed in Ellis v. Janes, 7 Cal. 416 ; 
in Walker v. Sedgwick, 8 Cal. 402, that a tenant is estopped 
from denying the landlord's title ; and in Castro v. Amesti, July 
T. 1859, relative to statements on appeal. 



CALIFORNIA CASES. 59 

Pierce v. Robinson, April T. 1859, affirmed in Johnson v. Sherman, 
Jan. T. 1860, relative to parol evidence to show the purpose of 
an instrument. 



Piercy v. Sabin, 10 Cal. 22, affirmed in Glazer v. Clift, 10 Cal. S04 ; 
and in Hawkins v. Borland, Oct. T. 1859, that new matter must 
be specially pleaded. 



Pixley V. Huggins, Jan. T. 1860, affirmed in Curtis v. Sutter, Jan. 
T. 1860, relative to the evidence in an action of ejectment. 



Plume V. Seward, 4 Cal. 94, affirmed in Castro v. Gill, 5 Cal. 42, that 
a party's possession is not confined to his actual enclosure ; and 
in Gunn v. Bates, 6 Cal. 272 ; in Nagle v. Macy, 9 Cal. 427, 
prior possession is sufficient to maintain ejectment ; in Murphy v. 
Walhngford, 6 Cal. 649 ; and in Bird v. Dennison, 7 Cal. 302, 
309, that a survey and marking boundary lines is no evidence of 
possession. 



Poole V. Gerrard, 6 Cal. 71, affirmed in Morse v. McCarty, 7 Cal. 
346 ; in Ercvalk v. Kramer, 8 Cal. 74, separate deeds of husband 
and wife to a homestead are void ; and overruled in Gee v. 
Moore, Oct. T. 1859, relative to the right of survivorship ; and 
referred to in Guiod v. Gourdon, Jan. T. 1860, relative to aban- 
donment, but abrogated by the statute of 1860, p. 311. 



Porter v. Barling, 2 Cal. 72, affirmed in Inches v. Van Valkenburgh, 
relative to appeals from the report of a referee. 
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Posten V. Rassette, 5 Cal. 467, aflSiined in Letter v. Putney, 7 Cal. 
423, that exceptions to the admissibility of a deed should be taken 
at nisi prius ; and in Marzioa v. Pioche, 8 Gal. 536, as to the 
irrevocable character of a power of attorney ; and in Stanley v. 
Green, 12 Gal. 166, as to requisites of a deed to pass title in the 
civil law. 

Potter V. Seale, 5 Gal. 410, referred to in same case, 8 Gal. 220, as 
appearing with additional facts. 

Price V. Sacramento Gounty, 6 Gal. 254, affirmed in Placer Gounty 
V. Astin, 8 Gal. 305, as to the power of a county to sue and be 
sued. 

Priest V. Union Ganal Go., 6 Gal. 170, referred to in Butte Ganal and 
Ditch Go. V. Vaughn, 11 Gal. 153, as to appropriation of water 
for mining purposes. 

Rabe v. Wells, 3 Gal. 148, affirmed in Morgan v. Hugg, 5 Gal. 410, 
that errors relied on must be shown on appeal. 

Ramirez v. Kent, 2 Gal. 558, affirmed in People v. Folsom, 5 Gal. 
378, that an alien may hold real estate until office found. 

Raun V. Reynolds, 11 Gal. 14, referred to in Reynolds v. Harris, Jan. 
T. 1860, as conclusive of the law in the case. 

Ray V. Armstrong, 4 Gal. 208, affirmed in Garbull v. Fitch, 6 Cal. 
189, relative to time requisite to give notice* of unlawful holding 
over. 
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Reed v. McCormick, 4 Cal. 342, referred to in Parsons v. Tuolumne 
County Water Co., 6 Cal. 43 ; in Keller v. Franklin, 5 Cal. 434 ; 
and in People v. Fowler, 9 CaJ. 86, as to the jurisdiction of the 
county courts. , 

Reina v. Cross, 6 Cal. 29, affirmed in Lawson v. Worms, 6 Cal. 370, 
that freight paid in advance may be recovered back. 

Revalk v. Kramer, 8 Cal. 66, affirmed in Kramer v. Revalk, 8 Cal. 
75 ; in Van Reynegom v. Revalk, 8 Cal. 76 ; in Cook v. Klink, 
8 Cal. 353 ; in Buchanan's Estate, 8 Cal. 509 ; and in Marks v. 
Marsh, 9 Cal. 97, in proceedings against the wife for the home- 
stead properly ; and overruled in Gee v, Moore, Oct. T. 1859, 
relative to the right of survivorship; and referred to in Pixley v. 
Huggins, Jan. T. 1860, relative to injunctions against sales of 
property on execution ; the questions of homestead are abrogated 
by the statute of 1860, p. 311. 

Reyes v. Sandford, 5 Cal. 117, affirmed in Pearkes v. Freer, 9 Cal. 
643, that an objection to the venue must be made before answer. 

• 

Reynolds v. Jourdan, 6 Cal. 108, affirmed in Adams v. Pugh, 7 Cal. 
151, that assumpsit will lie for the part performance of a contract 
which has been interrupted. 

Reynolds v. Lathrop, 7 Cal. 43, affirmed in McDevitt v. Sullivan, 8 
Cal. 597, that a purchaser can collect rents until time of redemp- 
tion expires. 

« 
Reynolds v. West, 1 Cal. 322, affirmed in Brown v. O'Connor, 1 Cal. 

420 ; and overruled in Cohas v. Raisin, 3 Cal. 451, as to Mexi- 
can grants in California. 
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Rich y. Davis, 4 Cal. 22, affirmed in same case, 6 Gal. 142, without 
comment. 

Richards v. McMillan, 6 Cal. 410, affirmed in Cordier v. Schloss, 12 
Cal. 146, as to the statement on a confession of judgment. 

Richards v. Schroeder, 10 Cal. 434, referred to in Chaffin v. Doub, 
Oct. T. 1859, relative to change of possession of personal prop- 
erty under the statute of frauds. 

4 

I 

Rickett V. Johnson, 8 Cal. 84, affirmed in Revalk v. Kramer, 8 Cal. 
71 ; in Chipman v. Hibbard, 8 Cal. 271 ; in Phelan v. Smith, 8 
Cal. 521 ; in Gorham v. Toomy, 9 Cal. 77 ; and in Uhlfelder v. 
Levy, 9 Cal. 614, that a court of co-ordinate jurisdiction cannot 
enjoin the proceedings of another ; and referred to in Pixley v. 
Huggins, Jan. T. 1860, as not applicable to the latter case. 

Riddell v. Baker, April T. 1859, affirmed m Pico v. Webster, Oct. T. 
1859, relative to a judgment agamst sureties on a bond. 

Riddell v. Blake, 4 Cal. 264, affirmed in Walker v. Sedgwick, 8 Cal. 
403, a party cannot retain possession of land under contract of 
purchase and deny title also. 

Riddell v. Shirley, 5 Cal. 488, explained in Randall v. Buffington, 10 
Cal. 494, that a sale of property may be made to prefer creditors 
without fraud. 

Riggs V. Waldo, 2 Cal. 485, affirmed in Lightstone v. Laurencel, 4 
CaJ. 277 ; referred to in Pierce v. Kennedy, 5 Cal. 139, and 
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stated to be incorrectly reported ; referred to in Bryan v. Berry, 
6 Cal. 396 ; in Kritzer v. Mills, 9 Cal. 23 ; in Brady v. Rey- 
nolds, April T. 1859 ; and in Geiger v. Clark, April T. 1859, 
as to the liability of a surety. 

Binggold V. Haven, 1 Cal. 108, affirmed in Dalrymple v. Hanson, 1 
Cal. 127 ; in Hart v. Spalding, 1 Cal. 214 ; in Mateer v. Brown, 
1 Cal. 221 ; and in Smith v. Compton, 6 Cal. 26, that a motion 
for a non-suit is waived, if defendant then supply the evidence. 

Ritter v. Patch, 12 Cal. 298, affirmed in Berri v. Patch, 12 Cal. 300, 
without comment. 



Ritter v. Stevenson, 7 Cal. 388, affirmed in same case, 11 Cal. 27, 
without comment. 



Ritter v. Stock, 12 Cal. 402, affirmed in Duff v. Fisher, Jan. T. 1860, 
relative to interference with the finding of the court on appeal. 

Rix v. McHenry, 7 Cal. 89, affirmed in Isaac v. Swift, 10 Cal. 83, 
relative to judicial sale pending in proceedings in insolvency. 

Robb V. Robb, 6 Cal. 21, affirmed in Shaw v. McGregor, 8 Cal. 521, 
that after the term, a judgment cannot be disturbed. 

Robinson v. Gaar, 6 Cal. 275, explained in Palmer v. Boling, 8 Cal. 
388 ; and in Hardenburgh v. Kidd, 10 Cal. 403, that by the 
statute of 1857, 334, making tax deeds prima facie evidence of 
title, an injunction will lie to restrain an illegal sale for taxes. 



«f 
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Robinson v. Smith, Oct. T. 1859, affirmed in Naglee v. Lyman, 
Oct. T. 1859, relative to the transfer of negotiable paper before 
maturity. 

Rollins y. Forbes, 10 Gal. 299, affirmed in Rowe v. Table Mountain 
Water Co., 10 Cal. 444; and m Rowland v. Leiby, Oct. T. 
1859, as to a decree for a debt and foreclosure of the property 
of only one of the defendants. 

Rowe V. Chandler, 1 Cal. 167, affirmed in Steams v. Aguirre, 6 Cal. 
183, relating to misjoinder and non-joinder of parties. 

Rowe V. Kohle, 4 Cal. 285, affirmed in Luning v. Brady, 10 Cal. 267, 
that the joint and several note of husband and wife is obligatory 
on the husband. 

Rowe V. Table Mountain Water Co., 10 Cal. 441, referred to in Wil- 
son V. Spring Hill Quartz M. Co., 10 Cal. 445, without comment. 

Ruiz V. Norton, 4 Cal. 355, affirmed in Flint v. Lyon, 4 Cal. 20 ; and 
in Moore v. McKinlay, 5 Cal. 474, as to implied warranty of sale 
by sample ; and in Crosby v. Watkins, 12 Cal. 88, as to the 
right of agent to sue in his own name. 

Russell V. Amador, 3 Cal. 400, affirmed in Jamson v. Quivey, 5 Cal. 
491, that the court must give or refuse instructions. 

Russell V. Armador, 2 Cal. 305, affirmed in Semple v. Burkey, 2 Cal. 
321 ; in Bowers v. Johns, 2 Cal. 419 ; in Hoagland v. Clary, 2 
Cal. 475 ; in Brown v. Brown, 3 Cal. Ill ; referred to in People 
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V. Lafarge, 3 Cal. 135 ; and explained in Vermule v. Shaw, 4 
Gal. 216, that the court must find the facts and law of a case 
separately. 

Russell v. Elliott, 2 Cal. 245, referred to in Benham v. Bowe, 2 Gal. 
261 ; and affirmed in Merced Mining Go. v. Fremont, 7 Gal. 133, 
that a mandamus can only direct the court to use its discretion ; 
and affirmed in Nickerson v. Ghatterton, 7 Gal. 570, relating to 
the condition precedent of a statutory undertaking. 

Eyan v. Daly, 6 Gal. 238, affirmed in Gladwin v. Gladwin, April T. 
1859, as to a confession of judgment. 

Salmon y. Hoffinan, 2 Gal. 138, affirmed in Gahoon v. Robinson, 6 
Gal. 226 ; and in Walker v. Sedgwick, 8 Gal. 403, that a ven- 
dor has an equitable lien for land sold. 

Sanford v. Head, 5 Gal. 297, affirmed in Deck v. Gerke, 12 Gal. 436, 
relative to the jurisdiction of probate court. 

Sargeant v. Wilson, 5 Gal. 504, affirmed in Dorsey v. McFarland, 7 
Gal. 346 ; in Kraemer v. Revalk, 8 Gal. 74 ; in Moss v. Warner, 
10 Gal. 297, that the sale of the homestead is void as to $5,000, 
except as the statute provides ; and in Horn v. Volcano Water 
Go., April T. 1869, relative to intervention of third parties. 

Sayre v. Nichols, 5 Gal. 487, overruled in same case, 7 Gal. 538 ; 
and the latter case affirmed in Davidson v. Dallas, ^ Gal. 247, 
relative to the liability of an agent who signs for his principal. 
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Selkirk v. Super7isor3 of Sacramento county, 3 Cal. 323, affirmed in 
Tuolumne Water Co. v. Chapman, 8 Cal. 397, that a demurrer 
admits the facts alleged in the complamt. 

Selover v. American Russian Commercial Co., 7 Cal. 266, affirmed in 
Revalk v. Kraemer, 8 Cal. 72, as to separate property of the 
wife ; and in Kendall v. Miller, 9 Cal. 592, as to the acknowledg- 
ment of a married woman. 

Shattuck V. Carson, 2 Cal. 588, affirmed in Guy v. Hermance, 5 Cal. 
75 ; in Alverson v. Jones, 10 Cal. 11 ; and in Pixley v. Hug- 
gins, Jan. T. 1860, that a party may protect his property from 
sale, which would create a cloud on the title. 

Shaw V. Davis, 5 Cal. 466, referred to in live Yankee Co. v. Oregon 
Co., 7 Cal. 42, as to the interest of a witness in the result of a 
suit. 

Sherwood v. Dunbar, 6 Cal. 53, affirmed in Shaver v. Bear River and 
Auburn W. and M. Co., 10 Cal. 402, though a mortgage be 
void, yet the debt will stand good. 

Siemssen r. Bofer, 6 Cal. 259, referred to in Forbes v. Scannell, 
April T. 1859, relative to foreign treaties. 

Simpers v. Sloan, 6 Cal. 457, affirmed in Poole v. Gerrard, 6 Cal. 
72, that a femme covert cannot make a contract. 

Sinclair v. Wood, 3 Cal. 98, affirmed in Hudson v. Simon, 6 Cal. 
455, that a partnership cannot be proven by implication. 



■^w 
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Sloan V. Smith, 3 Cal. 406, affirmed in Peabody v. Phelps, 9 Cal. 

225, that a referee need not be sworn. 

* 

Smith V. Brown, 5 Cal. 18, affirmed in Brumma^m v. Boucher, 6 
Cal. 17, that the court must order judgment against a garnishee, 
and not direct the money to be paid into court. 

Smith V. Chichester, 1 Cal. 409, affirmed in Coffinberry v. Horrill, 5 
5 Cal. 493 ; in Peabody v. Phelps, 7 Cal. 53 ; and in Wicks v. 
Ludwig, 9 Cal. 175, that a judgment entered in vacation is void. 

Smith V. Compton, 6 Cal. 24, affirmed in Winans v. Hardenburg, 8 
Cal. 293 ; and m Perkins v. Thomburg, 10 Cal. 191, that a 
motion for a non-suit is waived by the defense supplying the 
evidence. 

Smith V. Morse, 2 Cal. 524, affirmed in Guy v. Hermance, 5 Cal. 75, 
that a party can enjoin a sale of his property when it will cloud 
his title ; and in Welch v. Sullivan, 8 Cal. 186, that the irregu- 
larity of a sale of property by an officer will not defeat the title. 

Smith V. Pollock, 2 Cal. 92, affirmed in Benham v. Rowe, 2 Cal. 261, 
that parties must consent to a reference ; and explained in Smith 
V. Bowe, 4 Cal. 7, that it applies to law and not to equity cases. 

Smith V. Randall, 6 Cal. 47, affirmed in Welch v. Sullivan, 8 Cal. 
186 ; in Harvey v. Fisk, -9 Cal. 94, that the irregularity of a 
sale by an officer will not defeat the sale ; and in Cloud v. El 
Dorado county, 12 Cal. .133, that a judgment cannot be attacked 
collaterally by a stranger for irregularity. 
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Smith y. Rowe, 4 Gal. 6, affirmed in Still v. Saunders, 8 Gal. 286, 
that in chancery cases a party may frame special issues for a jury. 

Smith V. Smith, 12 Gal. 216, affirmed in Scott v. Ward, April T. 
1859 ; and in Pixley v. Huggins, Jan. T. 1860, as to the separate 
property of husband and wife. 

Soule V. Dawes, 7 Gal. 575, affirmed in Growell v. Gilmore, April T. 

1859 ; and in Soule v. Dawes, Oct. T. 1859 ; and Jan. T. 1860, 
as to the mechanic's lien. 

Souter V. Sea Witch, 1 Gal. 162, affirmed in McQueen v. Russell, 1 
Gal. 166 ; in Tucker v. Sacramento, 1 Gal. 403 ; and in Ray v. 
Henry Harbeck, 1 Gal. 451, relative to admiralty jurisdiction 
over vessels, and overruled by the code of April 29, 1851, 
chapter VI, title VIII. 

Spect V. Hoyt, 3 Gal. 413, affirmed in Hastings v. Uncle Sam, 10 
Gal. 341, the granting or refusing a new trial will not be dis- 
turbed, except in the abuse of discretion. 

Stafford V. Lick, 7 Gal. 479, affirmed in Robinson v. Magee, 9 Gal. 
85, that the obUgation of a contract must depend upon the law 
at the time the contract was made. 

Stark V. Barnes, 4 Gal. 412, affirmed in Kelly v. Natoma Water Go., 
6 Gal. 108, as to the appropriation of water for mining purposes. 

Steams v. Aguirre, 7 Gal. 443, affirmed in Bryan v. Berry, 8 Gal. 
135, that an appeal may be taken from an order changing a 
judgment ; in Phelan v. Supervisors of San Francisco county, 9 
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Cal. 16 ; in Chipman v. Bowman, Oct. T. 1859 ; and in David- 
son V. Dallas, Jan. T. 1860, after a judgment is remanded on 
appeal, parties have their original rights. 

Stewart v. Scannell, 8 Cal. 80, affirmed in Vance v. Boynton, 8 Cal. 
56 ; in Stanford v. Scannell, 10 Cal. 9 ; and in Bacon v. Scan- 
nell, 9 Cal. 273, as to a delivery under the statute of frauds. 

Stm V. Saunders, 8 Cal. 281, affirmed m Duff v. Fisher, April T. 1860, 
relative to jury trials. 

Stoakes v. Barrett, 5 Cal. 36, affirmed in Burdge v. Underwood, 6 
Cal. 46 ; in Merced Mining Co. v. Fremont, 7 Cal. 324 ; in Mar- 
tin V. Browner, 11 Cal. 14 ; and in Boggs v. Merced Mining Co., 
Oct. T. 1859, as to the appropriation of public lands for mining 
purposes. 

Summers v. Dickenson, 9 Cal. 554, affirmed in Owens v. Jackson, 9 
Cal. 324, that a patent is prima facie evidence of title to swamp 
lands in this state. 

Summers v. Farish, 10 Cal. 347, affirmed in Heyman v. Landers, 12 
Cal. Ill, that counsel fees may be allowed on a bond for an 
injunction ; in Prader v. Purkett, July T. 1859 ; and in Browner 
V. Davis, Jan. T. 1860, that an action on a bond may be brought 
in the name of the party beneficially entitled to the fruits thereof. 

Sufiol V. Hepburn, 1 Cal. 255, affirmed in Brown v. O'Connor, 1 Cal. 
421 ; referred to in Gunn v. Bates, 6 Cal. 272, as to recovery in 
ejectment by joint tenants, and abrogated by statute of March 6, 
1857. 
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Suydam v. Pitcher, 4 Cal. 280, aflSrmed in Carpentier v. Hart, 5 Cal. 
407 ; and in Shaw v. McGregor, 8 Cal. 621, that a judgment 
cannot be disturbed after the term ; and in Holmes v. Rogers, 
April T. 1859, that an appearance of an attorney will bind the 
parties. 

Swain v. Graves, affirmed in Dore v. Covey, April T. 1859, relative 
to appeal bonds. 

Sweetland v. Froe, 6 Cal. 144, affirmed in Murphy v. Wallingford, 6 
Cal. 649 ; and in Wright v. WMtesides, Jan. T. 1860, that a 
recovery of land by ejectment may be had to the limits of the 
survey. 

Taaffe v. Josephson, 7 Cal. 853, affirmed in Swartz v. Hazlitt, 8 Cal. 
128, that fraud may arise from an ignorance of the law ; in Selig- 
man v. Kalkman, 8 Cal. 215, fraud may arise from an ignorance 
of solvency ; and in McKenty v. Gladwin, 10 Cal. 228, that if 
the consideration of a note is in part fraudulent the whole is 
fraudulent'; and in Gladwin v. Gladwin, April. T. 1859; but 
overruled in Patrick v. De Monteder, April T. 1859, that it is 
fraud to sue on a note not yet due. 

Tartar v. Hall, 3 Cal. 262, affirmed in Redman v. Bellamy, 4 Cal. 
250 ; and in Burdge v. Underwood, 6 Cal. 46, that a party is 
estopped from denying title under which he enters. 

Tartar v. Spring Creek W. and M. Co., 6 Cal. 395, affirmed in Mer- 
ced Mining Co. v. Fremont, 7 Cal. 325 ; in State v. Moore, 12 
Cal. 70 ; and in Boggs v. Merced Mining Co., Oct. T. 1859, as 
to the appropriation of land for mining purposes. 
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Taylor v. Brooks, 5 Gal. 332, affirmed in McCall v. Harris, 6 Gal. 
283, that a statute must be construed in favor of a bona fide 
creditor. 

Taylor v. Golumbia, 6 Gal. 268, affirmed in Warner v. Uncle Sam, 
9 Gal. 710, as'to the admiraltj jurisdiction of the state courts. 

Taylor v. Hargous, 4 Gal. 268, affirmed in Poole v. Gerrard, 6 Gal. 
72 ; in Holden v. Pinney, 6 Gal. 235 ; in Dorsey v. McFarland, 
7 Gal. 346 ; in Revalk v. Kraemer, 8 Gal. 71 ; in Buchanan's 
Estate, 8 Gal. 609 ; in Moss v. Warner, 10 Gal. 297 ; and in 
Estate of Tompkins, 12 Gal. 125, as to the law of homestead, 
but overruled in Gee v. Moore, Oct. T. 1859, but abrogated by 
the statute of 1860, p. 311. 

Thayer v. White, 3 Gal. 228, affirmed in Riddle v. Blake, 4 Gal. 267, 
as to rescinding a contract for the sale of land ; and in Arguello 
V. Edinger, 10 Gal. 160, relative to proceedings in court to 
rescind the contract. 



Thompson v. Manrow, 1 Gal. 428, affirmed in Parke v. Williams, 7 
Gal. 249, as to the exemplification of a foreign judgment. 

Thompson v. Monrow, 2 Gal. 99, affirmed in Gavender v. Guild, 4 Gal. 
253, as to the exemplification of a foreign judgment. 

Thompson v. Rowe, 2 Gal. 68, affirmed in Laforge v. Magee, 6 Gal. 
285, as to the power of the legislature to direct the payment of 
revenue of a county. 
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Thomburgh v. Hand, 7 Cal. 554, affirmed in Glazer y. Clifby 10 CaL 
304, that an officer must plead justification in replevin. 

Thornton y. Borland, 12 Gal. 440, affirmed in Smith v. Yreka Water 
Co., Oct. T. 1859, as to the opinion in Gallagher y. DeUnej, 10 
Cal. 400. 

Throckmorton v. Burr, 5 Cal. 400, affirmed in Covillaud v. Tanner, 7 
Cal. 40 ; and in Parke y. Ealham, 8 Cal. 79, that tenants in 
common cannot join in ejectment, but must sue separately. 

Tissot V. Throckmorton, 6 Cal. 471, referred to in Tissot v. Darling,. 
9 Cal. 285, without comment. 

Tohler v. Folsom, 1 Cal. 208, referred to in Abell v. Calderwood, 4 
Cal. 93 ; and in Stafford v. Lick, 7 Cal. 490, as to specific per- 
formance for sale of land under the civil law. 

Tooms v. Randall, 3 Cal. 438, affirmed in Greenfield y. Gunnell, 6 
Cal. 68, that want of verification is cured by the answer ; and in 
Pearkes y. Freer, 9 Cal. 643, that the objection to the venue 
comes too late after answer. 

Toothaker v. Cornwall, 4 Cal. 28, overruled in McFarland v. Pico, 8 
Cal. 630, relative to presentment and notice of demand of prom- 
issory note. 

Touchard v. Touchard, 5 Cal. 306, affirmed in HoUiday v. West, 6 
Cal. 625, relative to the condition subsequent of a Mexican grant. 
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Truebodj y. Jacobson, 2 Gal. 269, afiSrmed in Gahoon v. Bobinson, 6 
Gal. 226 ; and in Walker v. Sedgwick, 8 Gal. 403, that a vendor 
has an equitable lien on land sold. 



Turner v. McDhaney, 8 Gal. 575, aflSrmed in Marziou v. Pioche, 8 
Gal. 534, as to acts of agent binding on principal. 



Tyson v. Wells, 2 Gal. 122, affirmed in Headley v. Reed, 2 Gal. 326 ; 
in Grayson v. Guild, 4 Gal. 125 ; and in Phelps v. Peabody, 
7 Gal. 53, as to manner of ordering a reference and the report 
thereon. 



TJhlfelder v. Levy, 9 Gal. 607, affirmed in Hockstacker v. Levy, 11 
Cal. 76, without comment ; and referred to in Piidey v. Hug- 
gins, Jan. T. 1860, as not applicable relative to injunctions. 



Vallejo V. Randall, 5 Gal. 461, overruled in Watts v. White, April T. 
1859, as to the venue of action for real property. 



Vanderslice v. Hanks, 3 Gal. 27, affirmed in Touchard v. Touchard, 
5 Gal. 307 ; and overruled in Qmm v. Bates, 6 Gal. 269 ; in 
Welch V. Sullivan, 8 Gal. 198 ; and in Ferris v. Goover, 10 Gal. 
616, relative to Mexican grants in Galifomia. 



Vance v. Boynton, 8 Gal. 554, affirmed in Whitney v. Stark, 8 Gal. 
517 ; and in Bacon v. Scannell, 9 Gal. 273, as to the change of 
possession of personal property under the statute of frauds. 
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Vandyke v. Herman, 3 Cal. 295, referred to in Knight v. Fair, 9 Cal. 
118 ; and in McMillan v. Richards, 9 Cal. 413, as to the form of 
redemption under the statute/ 

Van Etten v. Jilson, 6 Cal. 19, affirmed in Grass Valley Mining Co. 
V. Stackhouse, 6 Cal. 414 ; in Small v. Gwinn, 6 Cal. 449 ; in 
Freeman v. Powers, 7 Cal. 105 ; and in Swain v. Chase, 12 Cal. 
286, as to the jurisdiction of justices' courts in mining claims. 

Von Schmidt v. Huntington, 1 Cal. 56, affirmed in Belt v. Davis, 1 
Cal. 142, as to the answer in equity cases being taken as true ; 
in Castro v. Gill, 6 Cal. 160 ; and in Tevis v. Pitcher, 10 Cal. 



477, that Mexican customs in California may be given in evi- 
dence. 



Walker v. Sedgwick, 6 Cal. 192, affirmed in Still v. Saunders, 8 Cal. 
286 ; and in Duff v. Fisher, April T. 1860, that chancery cases 
are not entitled to a jury trial. 

Walton V. Mintum, 1 Cal. 362, referred to in Piercy v. Sabin, 10 
Cal. 30, that new matter must be set up in the answer. 

Warner v. Hall, 1 Cal. 90, affirmed in Warner v. Kelly, 1 Cal. 19, 
that the legislature has not provided for appeals from the county 
to the supreme court ; and overruled by amendment of May 15, 
1854, to the code of practice. 

Warner v. Wilson, 4 Cal. 310, qualified in Smith v. Andrews, 6 Cal. 
654, that the opinion, as related to the introduction of the record 
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of the probate court as evidence, was obiter and incorrect ; and 
in Dunn v. Tozer, 10 Cal. 170, that the defect of parties must 
be taken advantage of by demurrer. 



Washington v. Page, 4 Cal. 388, referred to in People v. Johnson, 6 
Cal.. 504 ; as being too broad on the point that constitutional pro- 
visions are merely directory ; and in Pierpont v. Crouch, 10 Cal. 
316, relative to the passage of laws embracing more than ono 
object. 



Waterman v. Smith, April T. 1859, affirmed in Moore v. Wilkinson, 
April T. 1859, relative to survey of public lands; and in Stark 
V. Barrett, April T. 1860, relative to the claim for mesne profits. 



Weaver v. Conger, 6 Cal. 548, affirmed in Weaver v. Conger, 10 Cal. 
238, relative to the priority of possession of public lands ; and 
in Primm v. Gray, 10 Cal. 523, as to plea of abatement for the 
pendency of prior action. 



Welch V. Sullivan, 8 Cal. 165, affirmed in Henderson v. Grewell, 8 
Cal. 584 ; and in Piercy v. Sabin, 10 Cal. 30, that defendant 
cannot, in ejectment, defend on an older possession in a third 
party. 



Welton V. Adams, 4 Cal. 37, affirmed in Price v. Dunlap, 5 Cal. 484, 
that plaintiff must indemnify in an action on a lost instrument ; 
and in McMillan v. Richards, 9 Cal. 418, that certificates of 
deposit are negotiable instruments. 
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Weston V. Bear River and Aubum W. & M. Co., 6 Cal. 186, referred 
to in same case, 6 Cal. 429 ; and m Strout v. Natoma W. & M. 
Co., 9 Cal. 79, that no transfer of corporation stock is good 
against third parties, unless made on the books of the corporation. 

Whipley v. McEune, Jan. T. 1859, referred to in Sannders v. Hajrnes, 
April T. 1869, as not questioning the jurisdiction of the county 
judge to try the contest of a district judgeship. 

Whipley v. Mills, 9 Cal. 641, affirmed in Hastings v. Halleck, 10 
Cal. 31, that to perfect an appeal, the statute must be complied 
with strictly. 

White V. Todd's Valley Water Co., 8 Cal. 443, referred to in Butte 
Canal and Ditch Co. v. Vaughn, 11 Cal. 153, as to the appro- 
priation of water for mining purposes. 



White V. Wentworth, 3 Cal. 246, affirmed in Nelson v. Lemmon,- 10 
Cal. 50 ; and in Nelson v. Mitchell, 10 Cal. 93, that error must 
be shown affirmatively to disturb a judgment. 

Whitwell V. Barbier, 7 Cal. 54, affirmed in Deidesheimer v. Brown, 
8 Cal. 340, that the appearance of a party to object to the juris- 
diction does not waive his rights; in Gray v. Hawes, 8 Cal. 568, 
that there must be jurisdiction to have a personal judgment ; in 
Alderson v. Bell, 9 Cal. 321 ; and in Gregory v. Ford, Oct. T. 
1859, that a judgment cannot be impeached coUateraly for want of 
service ; and in Swain v. Chase, 12 Cal. 286, that a judgment of 
a justice's court must show facts to give jurisdiction affirmatively. 
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Whitney v. Higgbs, 10 Cal. 647, aflSnned in Montgomery v. Tutt, 11 
Cal. 314 ; and in Tuolumne Redemption Co. v. Sedgwick, Jan. 
T. 1860, that parties not in court are unaffected by a decree in 
foreclosure. 



Wilcombe v. Dodge, 3 Cal. 260, referred to in McFarland v. Pico, 8 
Cal. 634, a party has all of the last day on which to pay a prom- 
issory note. 



Wild V. Van Valkenburgh, 7 Cal. 166, overruled in Montgomery v. 
Tutt, 11 Cal. 326, as to demand of payment of a bill at a place 
where made payable. 



Williams v. Gregory, 9 Cal. 76, affirmed in Dickinson v. Van Horn, 
9 Cal. 210, as to the sufficiency of a statement on motion for a 
new trial. 



Williams v. Smith, 6 Cal. 91, affirmed in Harvey v. Fisk, 9 Cal. 94, 
that a sheriff may refuse to give a certificate of sale where the 
money is not paid and the lien is in dispute. 



Wilson V. Roach, 4 Cal. 362, affirmed in People v. Boring, 8 Cal. 
411, as to the power of the court to appoint its officers ; and in 
Belloc V. Rogers, 9 Cal. 129, that the district courts have juris- 
diction of probate matters. 



Winans v. Christy, 4 Cal. 70, affirmed in Ritchie v. Dorland, 6 Cal. 
40, that plaintiff may join any number of parties in an ejectment 
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suit ; in Anderson v. Parker, 6 Cal. 200 ; in Ellis v. Jeans, 7 
Cal. 417 ; and in Curtis v. Sutter, Jan. T. 1860, that a joint 
verdict may be rendered against defendants in an ejectment suit ; 
' in Merced Mining Co. v. Fremont, 7 Cal. 319 ; and in Naglee 
V. Macy, 9 Cal. 427, that prior possession is sufficient to maintain 
ejectment. 



Wolf V. Fleischacker, 5 Cal. 244, affirmed in Reynolds v. Graham, 6 
Cal. 167 ; in Giblin v. Jordan, 6 Cal. 417 ; and in Kellersberger 
V. Kopp, 6 Cal. 565, as to joint tenancy in a homestead. 



Wolf V. Fogarty, 6 Cal. 224, affirmed in Kelsey v. Dunlap, 7 Cal. 
162 ; and in Fogarty v. Fmlay, 10 Cal. 244, as to the defective 
acknowledgment of an instrument, but abrogated by the statutes 
of 1860, pp. 179, 357. 



Woods V. City of San Francisco, 4 Cal. 190, affirmed in Minor v. 
City of San Francisco, 9 Cal. 45, without comment. 

■ 

Woodworth v. Fulton, 1 Cal. 295, affirmed m Reynolds v. West, 1 
Cal. 325 ; in Folsom v. Root, 1 Cal. 376 ; m City of San Fran- 
cisco V. Clark, 1 Cal. 386 ; in Fisher v. Salmon, 1 Cal. 414 ; in 
Brown v. O'Connor, 1 Cal. 421 ; and overruled in Cohas v. Rai- 
sin, 3 Cal. 451 ; and in Welch v. Sullivan, 8 Cal. 200, relative 
to grants of land in San Francisco. 

Tounge v. Pacific Mail S. 8. Co., 1 Cal. 353, affirmed in Muldrow v. 
Norris, 2 Cal. 78, as to remote damages. 
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Yount V. Howell, Oct. T. 1859, affirmed in Clarke t: Boyreau, Jan. 
T. 1860 ; and in Boles v. Cohen, Jan. T. 1860, relative to the 
necessary allegations in ejectment; and in Stark y. Barrett, 
April T. 1860, relative to the claim for mesne profits. 



Zander v. Coe, 5 CaJ. 230, affirmed in Ford v. Smith, 5 Cal. 33l'; 
in Hart v. Moon, 6 Cal. 162 ; in Smafl v. Gwinn,.6 Cal. 449 ; 
in Freeman v. Powers, 7 Cal. 105 ; and in People v. Fowler, 
9 Cal. 86 ; as to the jurisdiction of justices' and other courts in 
this state. 
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